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PREFACE

Child sexual abuse cases are one of the most challenging types of cases to deal with as an attorney
orjudge. This guide is designed to assist the bench and bar in addressing those evidentiary issues common
to those cases. While most of the cases herein involve children I have occasionally mentioned cases
involving adult victims where the holdings may pertain to child sexual abuse. I have, with rare exceptions,
avoided reporting holdings involving prior acts under Evidence Rules 403-404 in as much as these cases
are generally fact specific and are decided on a case by case basis. This bench book is hopefully designed to
be a starting guide in research and certainly not as a final source. It is not designed to provide legal advice.
I wish to acknowledge the following who have helped me compile these cases over the past 26 years: Sasha
Blaine, Esq., Aaron Susmarski, Carolyn Besl, Esq., Joshua Vineyard, Esq., Daniel Linneman, Esq., Andrew
Thaler, Esq., Laura Johnson, Esq., Kate Bedinghaus, Esq., Becky Carroll Hudson, Esq., Melissa Whalen,
Esq., Terrance McQuown, Esq., Sally Moore, Esq. and Diana Thomas, Esq. and Ethan Miller.
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I.

A.

CHILD ABUSE: REPORTING & REPORT CONFIDENTIALITY

Duty to Report: The Role of R.C. § 2151.421 & § 5153.16

1. R.C. § 2151.421(A)(1) establishes on those acting in a professional or official
capacity a mandatory duty to report known or suspected child abuse.

a)

b)

c)

Those who are required to report are given immunity against suits,
regardless of whether their report was made in good faith.!

Those who are required to report are immune from suits even where
the misdiagnosis was not reasonable.2

If a government employee or official is under a duty to report, but fails
to do so, he or she may incur civil or criminal liability for such an
omission under R.C. 2151.421.3

Those individuals not specified in R.C. § 2151.421(A)(1) as required to report

may do so under R.C. § 2151.421(B).

a)

b)

To encourage persons to report, under R.C. § 2151.421(B), their
information to proper authorities, R.C. § 2151.421(G)(1)(a) confers
immunity on those who report in good faith,4 while R.C. §
2151.421(H)(3) makes it a crime to knowingly make or cause another
person to make a false report.

The enactment of R.C. § 2151.421(g) represents a policy decision by the
legislature that the “societal benefits arising from encouraging the
reporting and prosecution of child abuse by granting immunity
outweigh any individual harm which might arise from false reports.”s

1t Surdel v. Metrohealth Medical Center, 135 Ohio App.3d 141 (8th Dist. 1999).

2 1d.

3 Estate of Ridley v. Hamilton Cty. Bd. of Mental Retardation & Developmental
Disabilities, 102 Ohio St.3d 230, 2004-Ohio-2629.

4 Formerly, courts said that the statutory immunity applied even in the absence of
good faith. See, e.g., Cudlin v. Cudlin, 64 Ohio App.3d 249 (8th Dist. 1990); Hartley v.
Hartley, 42 Ohio App.3d 160 (6th Dist. 1988). Subsequent amendments to the statute,
however, indicate that good faith is necessary.

5 Criswell v. Brentwood Hospital, 49 Ohio App.3d 163 (1989) (quoting Bishop v.
Ezzone, 6th Dist. Wood No. WD-80-63) (June 26, 1981). See also Cudlin v. Cudlin, 64



3. Anyone who participates in a mandatory or good faith voluntary reporting is
immune under R.C. § 2151.421(G)(1)(a), whether the information provided is
considered the initial report or merely corroborative of an earlier report.®

4. R.C. 5153.16 places a statutory duty upon any public children services agency
to make investigation concerning any child alleged to be an abused, neglected,
or dependent child and report all known or suspected child abuse to law
enforcement.”

a) In interviewing suspected child abusers, children services
investigators are not considered law enforcement and therefore are not
required to advise those suspects of their Miranda rights prior to
questioning.8

(D Where a child’s sexual behavior at school was reported to
children services, which interviewed the defendant father and
received an incriminating written statement from him, the
court found that the defendant’s compliance with the
investigation was voluntary despite children services’
temporary custody of the child pending resolution of the
complaint. Children services’ statutory duty to report the
suspected abuse to authorities did not make it an agent of law
enforcement for Miranda purposes. 9

B. Confidentiality of Child Abuse Reports

1.  An apparent conflict exists regarding counsel’s entitlement to information
involving allegations of child abuse and reports by child service agencies.

a) Certain law and procedural rules support disclosure.

Ohio App.3d 249 (8th Dist. 1990); Surdel v. Metrohealth Medical Center, 135 Ohio
App.3d 141 (8th Dist. 1999).

6 Surdel v. Metrohealth Medical Center, supra.

7R.C. 5153.16(A).

8 State v. Kessler, 12th Dist. Fayette No. CA 2005-12-037, 2007-Ohio-1225, citing
State v. Jones, 8th Dist. No. 83481, 2004-Ohio-5205 and State v. Thoman, 10th Dist. No.
04AP-787, 2005-Ohio-898.

9 State v. Kessler, supra.



(D Ohio’s Public Records Act, R.C. 149.43, requires that most
public agency reports be open for public inspection.

(2) R.C. 1347.08 et seq. requires disclosure of personal
information contained in public records to members of the
general public.

(3) Crim.R. 16 and Juv.R. 24 each provide for discovery of
evidence favorable to the requesting party.

(4) Disclosure of such information is arguably necessary under
the guidelines of Brady v. Maryland, 373 U.S. 83 (1963).

b) Other law supports the confidentiality of such information.

(1) R.C. 5153.17 requires public children services agencies to
keep the written records of their investigations confidential
under most circumstances.

(2) R.C.2151.421 provides for the confidentiality of reports.

(A) Reports may not be used as evidence against the
reporting individual in civil actions.

(B)  Reports are admissible in criminal proceedings and are
subject to discovery in accordance with the Rules of
Evidence and the Rules of Criminal Procedure.

2.  Pennsylvania v. Ritchie and in camera review of child abuse reportst©

a) Defendant, charged with various sexual offenses against his minor
daughter, subpoenaed state agency responsible for investigating cases
of child mistreatment during discovery.

b) The agency refused to comply with the subpoena, citing privilege
under a Pennsylvania statute.

c) The Supreme Court held that, under the Due Process Clause of the 14th
Amendment, confidentiality of the records not absolute. Relevant
information could be disclosed upon trial court finding that the
information was material to the defense of the accused.

10 Pennsylvania v. Ritchie, 480 U.S. 39, 107 Sup. Ct. 989, 94 L.Ed.2d 40 (1987).



d) The Supreme Court struck balance between state’s interest in
confidentiality and defendant’s interest in information by requiring
submission of materials to trial court for in camera review.

3. Ohio’s position on the confidentiality of child abuse reports

a) The Ohio Supreme Court has not officially adopted Pennsylvania v.
Ritchie, but has followed Ritchie regarding the disclosure of Brady
material.t

b) However, it is nonetheless clear that Ohio courts have adopted the
reasoning behind Ritchie, in that courts must weigh the state’s
compelling interest in protecting child abuse information against a
defendant’s right of access by way of in camera review.

c) Ohio courts of appeals have addressed the confidentiality issues raised
by Ritchie in context of applicable state statutes and criminal rules.

(1)

(2)

(3)

4

R.C. § 5153.17 specifically excludes records of county children
services from R.C. § 149.43. Not error for juvenile court to
refuse to disclose records.:2

No conflict between R.C. §§ 1347.01 et seq. and 5153.01 et seq.
Reasonable access should be provided to an “involved”
party.13

In a juvenile custody/dependency case, Juv.R. 24 requires
the court to inspect file. Court cannot refuse carte blanche
inspection. 4 The fact that certain records may not be
accessible under Chapter 1347 does not prevent their
discovery and use, if appropriate, in a judicial proceeding.

In charge of gross sexual imposition, defendant filed motion
to produce records of children’s services board regarding child

11 Gee State v. Johnston, 39 Ohio St.3d 48 (1988); State v. Lawson, 64 Ohio St.3d
336 (1992); State v. Wickline, 50 Ohio St.3d 114 (1990); State v. Sanders, 92 Ohio St.3d

245, 2001-Ohio-189.

12 Tn re Phipps, 4th Dist. Adams No. 445, 1987 WL 12240 (June 2, 1987).

13 In re Trumbull County Children Services Board, 32 Ohio Misc.2d 11 (Trumbull

Cty. Ct. Com. Pls. 1986).

14 In re David B. Evans, 2d Dist. Miami No. 87 CA 12, 1987 WL 26739 (Nov. 23,

1987).



(5)

(6)

(7)

(8)

(9)

victim. The trial court reviewed the file and determined no
“exculpatory” material was found and also made files
available to defense counsel for “perusal.” Defendant argued
that neither he nor counsel had the opportunity to review the
file. The Court held that per R.C. § 5153.17, R.C. § 2151.421,
Crim.R. 16 and Pennsylvania v. Ritchie (1987), 480 U.S. 39,
107 S.Ct. 989, 94 L.Ed.2d 40, these records not subject to
discovery.15

Failure of Court to permit defense to call school psychologist
who had talked to victim per mother’s request was prejudicial
error; R.C. § 2317.02(G) was not applicable. However court
rejected defendant’s request for independent psychological
evaluations.  Court should have conducted in camera
inspection of tapes of interview of victim by social workers per
Crim.R. 16 (B)(1)(g).16

Where R.C. § 5153 does not apply, R.C. § 149.43 may
supersede Crim.R. 16(B)(1)(c).'7

In civil suit trial judge’s order requiring disclosure of Children
Services file which were subject of suit (definition) not neglect
to writ of prohibition.:8

Confidential information drawn from reports made to
children-services agencies pursuant to R.C. 2151.421 is
exempt from disclosure by police under Public Records Act.9

Grant of protective order quashing subpoena duces tecum for
child victim’s children’s services records not abuse of
discretion where in camera review found confidentiality
consideration to outweigh disclosure. The court distinguished

15 State v. Hart, 57 Ohio App.3d 4 (6th Dist. 1088).

16 State v. Bunch, 62 Ohio App.3d 801 (9th Dist. 1989).

17 State ex rel. Sanford v. Kelly, 44 Ohio App.3d 30 (2d Dist. 1989); State v.
Simmons, 12th Dist. Butler No. CA91-05-078 (Feb. 10, 1992); City of Chillicothe v. Knight,

75 Ohio App.3d 544 (4th Dist. 1992).

18 State ex rel. Butler Cty. Children Services Bd. v. Sage, 95 Ohio St.3d 23, 2002-

Ohio-1494.

19 State ex rel. Beacon Journal Publishing Co. v. Akron, 104 Ohio St.3d 399, 2004-

Ohio-6557.



(10)

(11)

“reports” from “records” in refusing to expand the limited
confidentiality exception for reports under R.C. 2151.421 to all
children’s services board files connected to victim.20

Crim.R. 16(B)(1)(g) required in camera inspection of taped
interviews of victims by social workers to determine
allegations of coaching by social workers and inconsistent
statements by victims.2t

Records of Department of Children & Family Services are not
absolutely privileged and confidentiality is not absolute;
access to records may be warranted if records are necessary
and relevant to the proceeding and good cause for disclosure
is shown.22

4. The presence and participation of counsel during in camera inspection
depends upon the proper classification of the material being inspected.

Statements actually written or recorded by the victim

Where actual written or recorded statements of the victim are
contained in the children’s services report, counsel should be
present and should participate in the review. Such statements
are treated as witness statements.

(A) Crim.R. 16(B)(1)(g) requires both defense and
prosecuting attorneys to be present and participate in
inspection of witness statements; counsel should see
the material during the in camera inspection under
this rule.23

Summaries by investigators

Where the child victim’s statements are not written out or
recorded by the child victim, but are merely summaries made
by the investigator, the review should be conducted outside
the presence of counsel.

a)
(1)
b)
(1)
20 State v.

Dixon, 5th Dist. Richland No. 03 CA 75, 2004-Ohio-3940.

21 State v. Bunch, 62 Ohio App.3d 801 (9th Dist. 1989).

22 State v. Sahady, 8th Dist. No. 83247, 2004-Ohio-3481.

23 State v. Daniels, 1 Ohio St.3d 69 (1982).



(A) These are not actual victim statements, and they are
not subject to impeachment under Evid.R. 613.24

(B)  Where a statement falls under an apparent privilege or
statutory protection, the court should review it outside
the presence of counsel.25

(C)  The trial court should preserve the issues by sealing
and filing with the record all materials it reviews during
in camera inspection so appellate courts may review its
decision on exclusion.26

24 See State v. Mittman, 8th Dist. No. 80629, 2002-Ohio-6810.

25 State v. Geis, 2 Ohio App.3d 258 (10th Dist. 1982); State v. Black, 85 Ohio App.3d
771 (1st Dist. 1993).

26 State v. Lawson, 64 Ohio St.3d 336, 1992-Ohio-47.



I1. THE INDICTMENT
A. Jurisdiction
1. There was sufficient evidence that the defendant’s offense occurred within the

county that was the jurisdiction of the court as required to support his
conviction for GSI.

a) The defendant’s four year-old niece claimed the defendant touched her
inappropriately during a car ride. On the day of the incident, the
defendant drove with his niece to pick up her mother and dropped
them off at their home. The evidence established that the defendant
lived with his mother and provided childcare for his niece during the
day while her mother worked, and that her mother’s work was located
in the same county as the defendant’s residence. This evidence was
sufficient to establish that the beginning and ending points of the
automobile’s travel occurring in the same county, giving the court
jurisdiction.

2.  Where rapes occur periodically over 5 year period beginning in Medina
County and then in Summit County, charges can be brought in Summit
County.27

B. Charges Occurring Over a Period of Time

1. Nature of the Problem

a) Many indictments in child abuse cases will involve charges occurring
over a period of time, e.g., between March 1, 1984 to June 15, 1984.
Fairly large time windows in the context of child abuse prosecutions
are not in conflict with constitutional notice requirements.28

b) Young children remember event times, e.g., the time of a birthday,
Christmas, etc., better than clock or calendar times.29

27 State v. Lydicowens, 9th Dist. Summit No. 14054, 1989 WL 140617 (Nov. 22,
1989), per R.C. § 2901.12 (H).

28 State v. Schwarzman, 8th Dist. No. 100337, 2014-Ohio-2393, citing Valentine v.
Konteh, 395 F.3d 626 (6th Cir. 2005).

29 Suzanne M. Sgroi, M.D., HANDBOOK OF CLINICAL INTERVENTION IN CHILD SEXUAL
ABUSE (1982), at 323; Debra Whitcomb, et al., When the Victim is a Child, ISSUES AND
PRACTICES IN CRIMINAL JUSTICE, August 1985 (NIJ); 1 William O’Donohue & James H.
Geer, THE SEXUAL ABUSE OF CHILDREN: THEORY AND RESEARCH (1992).



2. Defense Counsel’s Remedies

a)

b)

File a request for a bill of particulars, and if the prosecutor cannot
respond, file a pre-trial motion to dismiss or make a Crim.R. 19 motion
during trial.

Crim.R. 7(B) states: “The indictment or information...shall contain a
statement that the accused has committed some public offense therein
specified. Such statements may be made in ordinary and concise
language without any technical averments or any allegations not
essential to be proved. It may be in the words of the applicable section
of the statute as long as the words of that statute charge an offense, or
in any words sufficient to give the accused notice of all the elements of
the offense with which he is charged.”

3.  The Courts’ Response

a)

Time Frame Accepted

(1)  Generally speaking, “the failure to provide dates and times
in an indictment will not alone provide a basis for
dismissal of the charges.”3c Therefore, the trial court did
not err in denying a defendant’s motion to dismiss where
the dates and times of the offenses in question were not
elements of the offenses, and where the defendant could
not show that his defense that the alleged conduct never
actually occurred was prejudiced by the absence of specific
dates and times.3!

(2) Statev. Gingell: Where indictment states that the offense
in count one occurred from December 1, 1979 to May 31,
1980, that the offense in count two occurred from May 31,
1980 to September 30, 1980 and that the offense in count
three occurred from October 1, 1980 to February 8, 1981
and the prosecutor cannot determine the exact times due
to the age of child, there is no reason to dismiss unless the
times are necessary to:

(A) Permit the accused to prepare an adequate defense,
e.g., alibi, or

30 State v. Rogers, 12th Dist. Butler No. CA2006-03-055, citing State v. Sellards,
17 Ohio St.3d 169 (1985).

311d.



(3)

(4)

(5)

(6)

(B)  Put the accused on notice of an offense, i.e., where
the age of the victim at the time of the offense is an
element.32

State v. Sellards: Adopted Gingell rationale: seven counts,
30 day to two month periods.33

State’s failure to narrow time frame for count in which
defendant was alleged to have engaged in anal intercourse
with minor despite state’s possession of more specific
information was harmless error; during trial minor victim
stated that first act of anal intercourse occurred shortly
after he received athletic club membership, a date which
could be determined, and defendant failed to show more
specific date was material to presentation of his defense in
light of his admitted having frequent one-on-one contact
with minor during that time frame.34

Trial court did not err by allowing prosecution to amend
the indictment regarding the alleged dates of the offense
after jury was impaneled and declaring a mistrial.
Defendant argued that he should not have been forced into
a decision between proceeding with trial under an
amended indictment or requesting time to locate
witnesses necessitated by the “thirteenth hour”
amendment of the indictment. The court held that
pursuant to Crim.R. 7 amending the indictment changed
neither the name nor the identity of the crime with which
defendant was charged.35

Where three Bill of Particulars specified between August
15 and September 15 and victim testifies sometime before
school starting, Bill of Particulars specific enough.36

32 State v. Gingell, 7 Ohio App.3d 364 (1st Dist. 1982).

33 State v. Sellards, 17 Ohio St.3d 169 (1985).

34 State v. Fulton, 12th Dist. Clermont No. CA2002-10-085, 2003-Ohio-5432;

State v. Daniel, 97 Ohio App.3d 548 (1994).

35 State v. Fulton, supra; see also, State v. Collinsworth, 12th Dist. Brown No.

CA2003-10-012, 2004-0Ohio-5902.

36 State v. Bell, 5th Dist. Perry No. CA-96-027 (Aug. 21, 1997); see also State v.

Geboy, 145 Ohio App.3d 706, 2001-Ohio-2214 (3rd Dist.).
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(7)

(8)

(9)

(10)

(11)

(12)

Prosecution’s failure to provide defense with more
particular information about dates on which minor was
alleged to have been sexually penetrated by defendant’s
boyfriend, despite having such information, did not
prejudice the defendant in prosecution for aiding and
abetting felonious sexual penetration.3”

Prosecution’s failure to provide defense with more specific
dates as to when the criminal conduct allegedly occurred
did not prejudice the defendant in a prosecution for rape.38

Where the Bill of Particulars stated that the alleged offense
took place “on or about a Sunday in the middle to late July,
2002", the state’s inability to provide a more specific date
did not violate the accused’s due process rights, nor
materially prejudice his ability to present an adequate
defense.39

Where victim identified specific date of offense for the first
time at trial, Bill of Particulars not defective for failure to
include specific date; documentary evidence obtained by
defendant after trial tending to contradict victim’s
identification of the specific date not grounds for new
trial.40

Where the dates of the crimes alleged in the indictment are
not essential elements of any of the offenses at issue, the
defendant is not deprived of any constitutional rights by
the prosecution’s use of general time frames.4!

Where the defendant does not present an alibi defense, but
rather simply denies that alleged offenses ever occurred,

37 State v. Stepp, 117 Ohio App.3d 561 (4th Dist. 1997).

38 State v. Meador, 12th Dist. Warren No. CA200803042.

39 State v. Brewer, 12th Dist. Warren No. CA2003-01-008, 2003-Ohio-5880.

40 State v. Stepp, 117 Ohio App.3d 561 (4th Dist. 1997).

41 State v. Ali, 8th Dist. No. 88147, 2007-Ohio-3776.
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the inexactitude of the dates in the indictment is not
prejudicial error.42

(13) Evidence sufficiently established that appellant raped
victim during the time frame of the indictment when a
video-recorded interview with a social worker was dated
with a time within the period of the indictment and the
victim stated on the video that he was still suffering from
pain from the anal rape.43

b) Time Frame Not Accepted

(1)  State, per bill of particulars, indicated it could not provide
anything more specific than from Jan. 1, 1985 to Jan. 31,
1985. However, victim’s mother “pinpointed date in her
testimony and also disclosed she gave statement to
prosecutor pinpointing date.” Held to be error. State must
provide more specific dates when it has ability to do so.44

c) Discussion of Gingell and Sellards

(1) State v. Springfield, gth Dist. Summit No. C.A. 10546,
1982 WL 2700 (Aug. 11, 1982) (failure to dismiss
indictment for failure to state specific dates not
unconstitutional.)

(2) State v. Hiltabidel, 9th Dist. Summit No. C.A.11971, 1985
WL 10801 (May 1, 1985) (1 day; state proved offense
occurred “close to Labor Day.”); see also State v.
Lydicowens, oth Dist. Summit No. 14054, 1989 WL
140617 (Nov. 22, 1989); State v. Foster, 9th Dist. Summit
No. 14277, 1990 WL 72345 (May 23, 1990); State v.
Sharier, 9th Dist. Summit No. 14795, 1991 WL 65125 (Apr.
24, 1991); State v. Russell, gth Dist. Summit No. 14714,

1991 WL 57331 (Apr. 10, 1991).

(3) Sixmonth period: Statev. Barnes, 12th Dist. Clermont No.
CA84-05-041, 1985 WL 7980 (April 18, 1985); State v.
Marshall, 12th Dist. Clinton No. CA90-04-010, 1991 WL
69356 (Apr. 29, 1991); State v. Humfleet, 12th Dist.

42 State v. Bell, 176 Ohio App.3d 378, 2008-Ohio-2578 (2d Dist.).
43 State v. Gilfillan, 10th Dist. No. 08AP-317, 2009-Ohio-1104.

44 State v. Lawrinson, 11th Dist. Lake No. 2005-L-003, 1988 WL 95380 (Sept. 9,
1988).
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(4)

(5)

(6)

(7)

(8)

(9)

(10)

Clermont Nos. CA84-04-031, CA84-05-036, 1985 WL
7728 (Sept. 9, 1985); State v. Madden, 15 Ohio App.3d 130
(12th Dist. 1984).

Other amounts of time: State v. Gorman, 1st Dist. No. C-
840707, 1985 WL 11511 (Oct. 23, 1985) (twelve month
period); State v. White, 2d Dist. Greene No. 85 CA 38,
1986 WL 4613 (approx. 2 month period); State v.
Robinette, 5th Dist. Morrow No. CA-652, 1987 WL 7153
(Feb. 27, 1987) (“2-3 months before April 18th” not
detriment to defense where alibi in Columbus Feb. 18th);
State v. Berezoski, 2d Dist. Montgomery No. 9568, 1986
WL 14770 (Dec. 17,1986) (18 mo. period); State v. Bennett,
oth Dist. Lorain Nos. 4033, 4034, 1986 WL 13702 (Dec. 3,
1986) (“latter part of 1984"); State v. Carey, 5th Dist.
Licking No. 2008-CA-20, 2009-Ohio-103 (five month
period).

State v. Alexander, 8th Dist. No. 51565, 1987 WL 6800
(Feb. 19, 1987) follows Gingell, supra, with little
discussion. See also State v. Sinica, 3rd Dist. Allen No. 1-
86-47, 1989 WL 29867 (Mar. 29, 1989); State v. Ratliff,
8th No. 56620, 1990 WL 28825 (Mar. 15, 1990).

State v. Barnecut, 44 Ohio App.3d 149 (5th Dist. 1988)
(numerous counts during calendar year violative of due
process where defendant does not rely on alibi defense,
creates bright line requiring dismissal not amendment. No
longer “good law” per State v. Morgan, 6th Dist. Lucas No.
L-00-1114 (May 11, 2001).

State v. Albrecht, 10th Dist. No. 85AP-949, 1986 WL 5974
(May 22, 1986). Unless nature of defense is such that
exactness of time is an essential element, proof of the exact
date and time is not required.

State v. Myers, 12th Dist. Preble No. 88-01-003, 1988 WL
89625 (Aug. 29, 1988) (not violative of due process); State
v. Murrell, 72 Ohio App.3d 668 (12th Dist. 1991).

State v. Reece, 1st Dist. Nos. C-930257, C-930279, 1994
WL 201826 (May 25, 1994) (an undetermined day in 1988
or 1989); State v. Jones, 12th Dist. Clermont No. CA92-12-

117, 1993 WL 369243 (Sept. 20, 1993).

State v. Cottrell, 8th No. 51576, 1987 WL 6799 (Feb. 19,
1987) (Jan. 1, 1983 - Dec. 31, 1983): “an examination of the
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(11)

(12)

(13)

(14)

relevant decisions does not suggest there is a bright line
such that an indictment alleging an offense over a certain
period of time is per se invalid.”

State v. Campbell, 12th Dist. Butler Nos. 87-07-089, 87-
09-116, 1988 WL 94042 (Sept. 12, 1988). “As it is readily
apparent that appellant did not vigorously pursue an alibi
defense, we fail to see how lack of specificity as to dates
truly prejudiced appellant's ability to fairly defend
himself.” Defendant did not indicate he was out of town
on specific dates in indictment, he just generally asserted
that he was out of state often. See also State v. Price, 12th
Dist. Butler No. CA90-08-158, 1991 WL 149553 (Aug. 5,
1991) (where indictment not specific, failure of state to
prove specific date is not grounds for Rule 29 or reversal.)

Cf., State v. Allen, 1st Dist. No. C-840479, 1985 WL 6781
(May 8, 1985) (indictment charging events in summer of
1983 flawed where time of events crucial to determine type
of sentencing). See also State v. Kinney, 35 Ohio App.3d
84 (1st Dist. 1987), where case focuses on one specific date
and the defendant alleges alibi on that specific date, it is
error to charge jury “on or about,” but cf., State v. Brown,
6th Dist. Lucas No. L-87-241, 1988 WL 86913 (Aug. 19,
1988) (distinguishing Kinney on facts, i.e., neither State
nor defendant focused on one date nor was there an alibi.)
See also State v. Garrett, 12th Dist. Clermont No. CA89-
08-070, 1990 WL 98222 (July 16, 1990); State v. Steckel,
8th No. 52594, 1989 WL 112358 (Sept. 21, 1989),
distinguishing Kinney where charge was “on or about
Sept.1 through Sept.10, 1985"; Kinney was single incident
by defendant who neither lived with, nor was related to
victim and who had timely presented an alibi defense.
Court also cited Robinette on theory of access. Where total
denial, Kinney not applicable. State v. Love, 1st Dist. No.

C-960498, 1997 WL 292349 (June 4, 1997).

State v. Nelson, 8th Dist. No. 54905, 1989 WL 4146 (Jan.
19, 1989). Discrepancy between time in bill of particulars
(Nov. 19, 4:00 p.m. - 9:00 p.m.) and trial testimony (Nov.
19, 12:30 p.m.), not grounds for dismissal or reversal when
defense given chance for continuance during trial.

State v. Ambrosia, 67 Ohio App.3d 552 (6th Dist. 1990).

Court rejected argument that lack of specific date made a
unanimous jury verdict impossible.
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(15) State v. Stamm, 6th Dist. Erie No. E-90-72, 1992 WL
32025 (Feb. 21, 1992). There was sufficient evidence to
convict defendant of failing to send her daughters to
school, where the complaint charged her with failing to do
so “on and after 8-29-89 through 5-9-90,” and there was
evidence presented to show that the daughters missed a
substantial amount of school in the school year which
began in September 1990. Although defendant contended
that the language in the complaint required proof of a
violation between the two dates specified, and although
the language was confusing in this respect, it was properly
read as only requiring proof of the offense on or after
either of the two dates.

(16)  State v. Price, 80 Ohio App.3d 35 (3rd Dist. 1992), on or
about “Aug.21, 1990” with “Easter Sunday” interlineated
sufficient.

C. Use of Victim’s Initials

1. Nature of the Problem

a)

b)

Often the victim’s name may only be listed as initials or not listed at
all.

Purpose of using only initials, or nothing, is to protect victims from
unwanted publicity

R.C.2907.11 - effective Sept.3, 1996 provides “ Upon the request of the
victim or offender in a prosecution under any provision of sections
2007.02 to 2907.07 of the Revised Code, the judge before whom any
person is brought on a charge of having committed an offense under a
provision of one of those sections shall order that the names of the
victim and offender and the details of the alleged offense as obtained
by any law enforcement officer be suppressed until the preliminary
hearing, the accused is arraigned in the court of common pleas, the
charge is dismissed, or the case is otherwise concluded, whichever
occurs first. Nothing in this section shall be construed to deny to either
party in the case the name and address of the other party or the details
of the alleged offense.”45

2. Defense Counsel’s Remedies

45 See Haushwout, 23 U. Toledo Law Review 735 (Summer 1992) “Prohibiting Rape
Victim Identification in Media, is it Constitutional?”
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a) File a request for a bill of particulars, and if the prosecutor cannot
respond, file a pre-trial motion to dismiss or make a Crim.R.19 motion
during trial.

b) Crim.R. 7(B) states: “The indictment or information...shall contain a
statement that the accused has committed some public offense therein
specified. Such statements may be made in ordinary and concise
language without any technical averments or any allegations not
essential to be proved. It may be in the words of the applicable section
of the statute as long as the words of that statute charge an offense, or
in any words sufficient to give the accused notice of all the elements of
the offense with which he is charged.”

3.  The Courts’ Response
a) Defense is entitled to a victim’s name unless the prosecutor, under
Crim.R. 16 (B) (1) (e), certifies that disclosure may “subject the witness
or others to physical or substantial economic harm or coercion.”4¢ The
prosecutor cannot merely state conclusions; he or she must give
reasons.47
(1) Hearing permitted to determine reason for certification.48

(2) Victim’s name not required under Crim.R. 7.49

b) Publication of indictment and “media trials” cause more “damage”
than original abuse.5°

(1) Defense must show prejudice in court’s refusal to release
name and address.5!

46 State v. Howard, 56 Ohio St.2d 328 (1978).

47 State v. Daniels, 92 Ohio App.3d 473 (1993).

48 State v. Owens, 51 Ohio App.2d 132 (1975).

49 State v. Hopkins, 1st Dist. No. C-840852, 1985 WL 4678 (Dec. 24, 1985).

50 A. Tyler & M. Brassard, Abuse in the Investigation and Treatment of
Intrafamilial Child Sexual Abuse, CHILD ABUSE AND NEGLECT 47-53 (1984).

51 State v. Martin, 1st Dist. No. C-890427, 1990 WL 151709 (Oct. 10, 1990).
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c) Judge who rules on Crim.R. 16 (B)(1)(e) motion may not be same judge
who conducts trial. 52 Where judge does preside, not constitutional
error under Arizona v. Fulminate, 499 U.S. 279, 111 S.Ct. 1246, 113
L.Ed.2d 302 (1991), but rather case by case analysis to determine if
harmless error.53

4. Possible Results
a) Disclosure of the victim’s name by way of amending the indictment
changes neither the substance nor the identity of the crime charged.

Furthermore, where the defendant is aware of the alleged victim’s
identity prior to being indicted, there is no prejudice to his defense.54

D. Use of Photographs

1.  The use of photographs of the victims depicting them at the ages at which the
crime allegedly occurred is left to the sound discretion of the trial court.55

2.  Admission of a photograph of victim and defendant where defendant is
wearing red athletic shorts and has his hands down his pants “clowning
around” is harmless error as there was overwhelming evidence of guilt and

there was evidence that it was the only non-staged picture of the victim of
defendant available.5¢

E. Length of Time from Perpetration of Crime to Indictment

1. Nature of the Problem

a) Often events occur more than six years before charge when the child
was too young or afraid to report.

b) R.C. § 2901.13 provides in pertinent part:

52 State v. Gillard, 40 Ohio St.3d 660 (1988).
53 State v. Esparza, 74 Ohio St.3d 660 (1996).

54 State v. Valenzona, 8th Dist. No. 89099, 2007-Ohio-6892, citing State v. Owens,
51 Ohio App.2d 132 (9th Dist. 1975).

55 State v. Carey, 5th Dist. Licking No. 2008-CA-20, 2009-Ohio-103.

56 State v. Southall, 5th Dist. Stark No. 2008 CA 00105, 2009-Ohio-768.
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c)

“(A)(1) Except as provided in division (A)(2) or (3) of this section... a
prosecution shall be barred unless it is commenced within the
following periods after an offense is committed:

(a) For a felony, six years;

(3) Except as otherwise provided in divisions (B) to (H) of this
section, a prosecution of any of the following offenses shall be barred
unless it is commenced within twenty years after the offense is
committed:

(a) A violation of section 2903.03, 2903.04, 2905.01,
2007.02, 2907.03, 2907.04, 2907.05, 2907.21, 2909.02,
2011.01, 2911.02, 2911.11, 2911.12, or 2917.02 of the Revised
Code, a violation of 2903.11 or 2903.12 of the Revised Code if
the victim is a peace officer, a violation of section 2903.13 of
the Revised Code that is a felony, or a violation of former
2907.12 of the Revised Code[.]”

1998 H 49, § 3, eff. 3-9-99, reads:

“Section 2901.13 of the Revised Code, as amended by this act, applies
to an offense committed on and after the effective date of this act and
applies to an offense committed prior to the effective date of this act if
prosecution for that offense was not barred under section 2901.13 of
the Revised Code as it existed on the day prior to the effective date of
this act.”

2. Statute of Limitations Issues57

a)

Corpus delicti “discovered” when reported to anyone listed under R.C.
§ 2151.421, not just prosecutor. Child victim’s understanding that act
was inappropriate does not constitute “discovery.”s8

(1)  Probation officer: Not error to fail to dismiss sua sponte a
charge of gross sexual imposition against a minor on the

57 For a general discussion of civil statute of limitations problems in child sex abuse

cases see generally Wendy J. Murphy, Debunking “False Memory” Myths in Sexual
Abuse Cases, TRIAL, Nov. 1997, at 54; Kathy A. Tatone, Sexual Abuse Litigation:
Opportunities and Obstacles, TRIAL, Feb. 1995, at 66; James Wilson Harshaw, III, Not
Enough Time?: The Constitutionality of Short Statutes of Limitations for Civil Child
Sexual Abuse Litigations, 50 OHIO ST. L.J. 753 (1989).

58 State v. Hensley, 59 Ohio St.3d 136 (1991).
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ground that the prosecution had been commenced outside
the time provided by the statute of limitations, when the
record contained evidence to show that the defendant was
charged within six years of the time that the corpus delicti
of the crime was discovered by a responsible adult (i.e.,
when the minor first made a report of the incident to a
probation officer).59

(2) Children’s services®°
(3) Prosecutor.6!

b) However, discovery by spouse of defendant does not start “clock
ticking” because spouse not required to report. Under R.C. §
2151.421(A)(1), a parent is not a responsible adult.62

c) Statute of limitations does not start to run merely because the victim
is interviewed by police and had the opportunity to disclose the abuse,
if the victim does not in fact disclose abuse.3

d) Per R.C. § 2901.13(F) where corpus delicti undiscovered, statute is
tolled. In case of child abuse of six year-old, victim is unaware that the
act is wrong and therefore the corpus is undiscovered. Statute begins
to run when child victim comprehends acts committed against her
were wrong.64

e) Six year statute of limitations for rape and sexual battery begins when
the alleged victim reaches the age of majority. The Court of Appeals
would not consider whether victim’s inability to recall incidents of
abuse at time he or she turned 18 would continue tolling statute of
limitations, where the State neither made this argument to trial court,
nor presented any evidence that the victim was, in fact, unable to recall
alleged abuse at the time she turned 18.65 Where 14 year-old child at

59 State v. Bailey, 83 Ohio App.3d 749 (1st Dist. 1992).

6o State v. Ritchie, 95 Ohio App.3d 569 (12th Dist. 1994).

61 State v. Buhl, 1st Dist. No. C-830049, 1983 WL 5337 (Nov. 30, 1983).

62 State v. Canton, 6th Dist. Lucas No. L-90-256, 1991 WL 163497 (Aug. 23, 1991).
63 State v. Talani, 8th Dist. No. 68750, 1996 WL 11319 (Jan. 11, 1996).

64 State v. Alexander, 58 Ohio App.3d 28 (9th Dist. 1989).

65 State v. Webber, 101 Ohio App.3d 78 (g9th Dist. 1995).
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g)

h)

time of sexual imposition did not report misdemeanor sex crime (two
yr. statute of limitation) until 21 years old, the tolling of statute of
limitation stops at 18 years and warrants a dismissal.®¢ Where crime
not reported by victim until victim was 24-1/2 yrs old (over six yrs) and
beyond statute of limitations.6”

In State v. Weiss, the court rejected the argument that a presumption
of knowledge and understanding of the defendant’s act and its criminal
nature exist as to child abuse victims who attain the age of majority.
Testimony of victim that he “knew it was wrong for a person to take
advantage of someone else under the laws of Ohio” was sufficient to
indicate that the victim upon reaching majority understood the
criminal nature of the act perpetrated against him, although it was
“debatable whether [victim] was aware of the exact nature of the
crime.”68

Rape offenses occurring within family for five year period are
continuing course of conduct, and oldest incident not outside statute
of limitations per R.C. § 2901.13. 69

Former altar boy discovered his injuries from allegedly being
sodomized by priest no later than year in which he sought counseling
in college, during which counselor attributed his psychological
difficulties to sexual abuse, and, therefore, claims pursued against
priest seven years later were barred by statute of limitations applicable
to claims for sexual battery, breach of fiduciary duty, clergy
malpractice, negligent and intentional infliction of emotional distress,
negligence, vicarious liability, conspiracy, and state constitutional
violation. R.C. 8§ 2305.09, 2305.09(C) & (D), 2305.10, 2305.11(A).7°

Where student/plaintiff knew by the time he reached the age of
majority he had been sexually abused by teacher and choir director,
became preoccupied with his sexual identity, and sought psychological

66 See State v. Pfouts, 62 Ohio Misc.2d 587 (Wood Cty. Ct. Com. Pls. 1992), citing
State v. Sutter, 9th Dist. Summit No. 13749 (Nov. 15, 1989), as narrowly construing statute
of limitation in favor of accused.

67 State v. Hughes, 92 Ohio App.3d 26 (12th Dist. 1994).

68 State v. Weiss, 96 Ohio App.3d 379 (5th Dist. 1994).

69 State v. Lydicowens, gth Dist. Summit No. 14054, 1989 WL 140617 (Nov. 22,

1989).

70 Kotyk v. Rebovich, 87 Ohio App.3d 116 (8th Dist. 1993), abrogated by Sutton v.
Mt. Sinai Med. Ctr., 102 Ohio App.3d 641 (8th Dist. 1995).
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help, the discovery rule did not toll his claim against his former teacher
and derivative claims against the school district and the church after
the student’s eighteenth birthday.”

7) Discovery Rule applies in Ohio to toll statute of limitations where
victims of childhood sexual abuse repress memories of that abuse until
later time.72 Court held that the discovery rule applied and then
remanded for determination of whether the statute of limitations for
intentional tort or negligence applied as to one defendant.7”3 Where
Plaintiff’s uncle abused Plaintiff from the time she was three until she
was sixteen, but Plaintiff repressed the memory until approximately
fifteen years after the last incident, discovery rule applied to toll the
statute of limitations.74

k) Cases reversed and remanded by the Supreme Court in the wake of
Ault:

(1)  Smith v. Rudler, 11th Dist. Ashtabula No. 92-A-1753, 1993
WL 318797 (Aug. 13, 1993), rev’d and rem’d. 70 Ohio St.3d
397 (1994) (incest victim was aware of abuse that occurred
from 1976 through 1980, but claimed that she did not
realize she was suffering emotional disturbances due to
abuse until she first sought counseling in October 1990.
Trial court granted summary judgment and appeals court
affirmed, noting that “it is the discovery of the facts, not
their legal significance, that activates the statute of
limitations.”)

(2) Stewart v. Kennedy, 1st Dist. No. C-920152, 1993 WL
368967 (Sept. 22, 1993), rev'd and rem’d. 70 Ohio St.3d
536 (1994) (Plaintiff claimed that abuse occurred from
1968 through 1980, but that she did not discover the
causal connection between the defendant’s acts and her
injuries until August of 1990, when Plaintiff underwent
psychotherapy. Trial court granted defendant’s motion to
dismiss, and the appeals court affirmed.).

71 Doe v. United Methodist Church, 68 Ohio St.3d 531, 1994-Ohio-531.
72 Ault v. Jasko, 70 Ohio St.3d. 114, 1994-Ohio-376.
73 Steiner v. Steiner, 10th Dist. No. 93APE10-1368, 1994 WL 85625 (Mar. 15, 1994).

74 Herald v. Hood, 9th Dist. Summit No. 15986, 1993 WL 277541 (July 21, 1993),
appeal dismissed as improvidently granted pursuant to Ault, 70 Ohio St.3d 1210 (1994).
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(3) Doe v. Doe, 1st Dist. No. C-920809, 1994 WL 79555
(March 16, 1994), rev’d and rem’d. 70 Ohio St.3d 469
(1994)(38 year-old Plaintiff repressed memories of abuse
that occurred when she was 16 years old, and discovered
abuse through psychotherapy. Trial court refused to apply
discovery rule.).

(4) Pratte v. Stewart, 2d Dist. Greene No. 08-CA-95, 2009-
Ohio-1768 (Plaintiff repressed memories of abuse for 24
years. Trial court refused to hold that R.C. 2305.111(C) did
not retroactively apply to plaintiff).

D But, in a civil suit for child sexual abuse, depression of the plaintiff
alone is not sufficient to toll the statute of limitations.”5

m) Where memories merely suppressed and not repressed, summary
judgment granted on statute of limitations grounds. Court rejected
suggestion that Ault should be interpreted as tolling the statute of
limitations until the victims “verified” their memories, and that the
injuries were not discovered until the victims reported the abuse.”¢

n) Statute of limitations for sexual assault was tolled during entire period
defendant was voluntarily resident in another country lacking
extradition treaty with United States, despite his occasional trips to
United States embassy in another country with which United States
did have extradition treaty, in absence of any evidence that state knew,
or should have known, enough about defendant’s trips to effectuate
extradition.77

0) Although the statute of limitations for the rape was 6 years at the time
of commission of the rape, the extending of R.C. 2901.13(A)(3)(a) to a
20 year statute of limitations three years after the rape allowed for
prosecution, as the extension applied retroactively.”8

F. Evidence Establishing Individual Distinguishable Incidents Required
For Multiple Charges

75 Casey v. Casey, 109 Ohio App.3d 830 (8th Dist. 1996).
76 Livingston v. Diocese of Cleveland, 126 Ohio App.3d 299 (8th Dist. 1998).
77 State v. West, 134 Ohio App.3d 45 (1st Dist. 1999).

78 State v. Herron, 8th Dist. No. 91362, 2009-Ohio-2128.
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1. When a defendant’s conduct results in two or more offenses of the same kind
committed separately, he may be convicted of them all.79

2. Valentine v. Konteh8o

a)

b)

Cuyahoga County prosecutors charged a defendant with twenty
identical counts of child rape and twenty identical counts of felonious
sexual penetration. The factual bases of the charges were not
distinguished in the indictment or the bill of particulars.s:

At trial, the only evidence as to the number of offenses was provided
by the testimony of the child victim, who described typical abuse
scenarios and estimated that the abusive offenses occurred “about 20,”
“about 15,” or “about 10” times.82

The defendant was convicted on all forty counts, but the Sixth Circuit
upheld the district court’s issuance of a writ of habeas corpus as to all
but one count of each crime. The court found that the language of the
indictment violated the defendant’s rights to notice and protection
against double jeopardy. While the defendant had notice that he was
charged with two separate crimes during the period specified in the
indictment, he had no way of identifying what he was to defend against
in the repetitive counts and no way to determine what charges of a
similar nature could be brought against him in the future if he were
re-indicted.83

3.  Ohio Cases Applying and Interpreting Valentine

a)

b)

Identical language used in indictment as to each of five counts of rape
was not impermissibly vague where prosecution differentiated each
count at trial so as to allow the court and jury to tell one count from
another.84

Testimony providing numerical estimate of number of inappropriate
sexual incidents and victim’s statements that her stepfather touched

79 State v. Chojnacki, 8th Dist. No. 88213, 2007-Ohio-4016, citing R.C. 2941.25(B).

80 Valentine v. Konteh, 395 F.3d 626 (6th Cir. 2005).

811d.
82 Id.

83 1d.

84 State v. Rice, 8th Dist. No. 82547, 2005-Ohio-3393.
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c)

d)

e)

g)

her “any chance he got” were unconnected to individual,
distinguishable incidents. While demonstrative of a general pattern of
abuse, evidence provided an insufficient basis to convict defendant for
twenty counts of rape, twenty-one counts of felonious sexual
penetration, or twenty-nine counts of kidnapping.85

Where record reflected that defendant did not object to form of
indictment before trial or request an amended bill of particulars or
additional specific information, testimonial evidence that defendant
engaged in specific course of conduct toward victim deemed sufficient
to uphold all convictions.8¢

Child victim’s testimony that defendant inserted his penis into her
vagina “eight, nine times” and that he inserted his finger into her
vagina “a good 11 or 12 times” insufficient to support defendant’s
convictions of additional charges of rape and GSI; numerical estimate
was unconnected to individual, distinguishable incidents.8”

Child victim’s placement of separate instances of abuse in time frame
detailing where the abuse occurred, which house the family lived in at
the time, and who employed defendant at the various times victim was
molested was sufficient to establish separate occurrences and
distinguishable from mere numerical estimate; victim’s testimony also
corroborated by testimony of younger sister.88

Defendant placed on sufficient notice of six pending rape offenses
where indictment alleged that each offense occurred in a different
month during 2003.89

Victim’s descriptions of differentiated instances of abuse at trial were
sufficient to support defendant’s convictions on certain identically
worded counts, but testimony that similar incidents occurred “ten or
more” times, or “at least four [other] times” was insufficient to support
convictions on remaining charges.o°

85 State v. Hemphill, 8th Dist. No. 85431, 2005-Ohio-3726.

86 State v. Carnes, 12th Dist. Brown No. CA2005-01-001, 2006-Ohio-2134.

87 State v. Warren, 168 Ohio App.3d 288, 2006-Ohio-4104 (8th Dist.).
88 State v. Yaacov, 8th Dist. No. 86674, 2006-Ohio-5321.
89 State v. Parks, 7th Dist. Carroll No. 04-CA-803, 2006-Ohio-7269.

90 State v. Tobin, 2d Dist. Greene No. 2005-CA-150, 2007-Ohio-1345.
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h)

j)

Where defendant was acquitted of two carbon-copy rape charges and
the state dismissed a third without prejudice, failure to differentiate
between three counts in bill of particulars, jury instructions, verdict
forms, or evidence at trial rendered it impossible to determine whether
retrial on dismissed third count would implicate facts upon which
defendant was acquitted. Retrial would violate principles of double
jeopardy.ot

No error in alleging multiple offenses where victim was a minor,
visited defendant frequently, and testified that abuse occurred “mostly
every time” she visited, and where not guilty verdicts on several counts
indicated jury’s separate consideration of each count of indictment.92

Where child victim was able to recall when, where, and how abuse
occurred and put it in a time frame based upon the home she was living
in and her grade in school, multiple count indictment for rape not
improper.93

G. Post-Trial Amendment of the Indictment

1.  Crim.R. 7(D) permits post-trial amendments to criminal indictments.

a)

While a trial court cannot permit an amendment that changes the
name or identity of the offense charged, regardless of whether the
defendant is prejudiced, post-trial amendments which change neither
the name nor identity of the offense are subject only to abuse of
discretion review.

(1) No error where defendant’s rape charges were amended
after his trial to reflect digital penetration rather than
vaginal intercourse.%

(2) A trial court's decision to permit the amendment of an
indictment is reviewed under an abuse of discretion
standard. To demonstrate error, Appellant must show not

91 State v. Ogle, 8th Dist. 8th Dist. No. 87695, 2007-Ohio-5066.

92 State v. Palmer, 12th Dist. Fayette No. CA2007-04-012, 2008-Ohio-2412.

93 State v. Coles, 8th Dist. 8th Dist. No. 90330, 2008-Ohio-5129.

94 State v. Abdullah, 10th Dist. No. 07AP-427, 2007-Ohio-7010.
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only that the trial court abused its discretion, but that the
amendment prejudiced his defense.®

(3) Atrial court did not err by allowing the State to amend the
indictment after resting its case-in-chief to include the full
text of the gross sexual imposition statute, which the State
had argued was omitted due to “scrivener’s error”, because
the defendant was not prejudiced. Defendant’s defense
that the contact with the victim was not sexual was not
affected by the amendment.96

95 State v. Dicks, 5th Dist. Muskingum No. CT2012-0051, 2013-Ohio-2585, 1 41,
citing State v. Beach, 148 Ohio App.3d 181, 2002—0Ohio—2759, appeal not allowed, 96
Ohio St.3d 1516, 2002—0hio—4950.

96 State v. Dicks, 5th Dist. Muskingum No. CT2012-0051, 2013-Ohio-2585, 1 46-
47.

26



I11.

PREPARATION FOR TRIAL

A. Allowing a Defendant to Review Grand Jury Testimony

B.

A defendant is not entitled to see grand jury transcripts unless the ends of
justice require it and the defendant demonstrates a “particularized need” for
disclosure which outweighs the need for secrecy of grand jury proceedings.
“Particularized need” will be found where the circumstances reveal a
probability that the failure to provide the grand jury testimony will deny the
defendant a fair trial.

Defendant failed to show particularized need when he sought the transcripts in
an attempt to determine whether there were inconsistencies with the victim’s
testimony. This request was based upon the state’s amendment of some dates
included in the indictment. However, the state’s motion explicitly stated that
the amendments were to correct internal inconsistencies due to a clerical error.
Thus, the inconsistencies were not due to the victim’s testimony before the
grand jury.97

When a defendant speculates that the grand jury testimony might have
contained material evidence or might have aided his cross-examination by
revealing contradictions, the trial court does not abuse its discretion by finding
that the defendant had not shown a particularized need.o8

Criminal Rule 16(B)(1)(g): Examination of Witness’ Statement

Crim.R. 16(B)(1)(g) states that a party is entitled to an in camera inspection of
a witness’ written or recorded statement to determine inconsistencies and is
entitled to the statement for cross-examination purposes if inconsistencies are
found.

Pursuant to Crim.R. 16(B)(2), documents not provided for in subsections
(B)(1)(a), (b), (d), (f) and (g), and are made by the prosecution in connection
with the case or statements of witnesses are generally not available for
discovery or inspection.

The proper procedure in determining the availability of confidential records is
for the trial court to conduct an in camera inspection to determine relevancy
and necessity, and whether the admission of the records outweighs the

97 State v. Baker, 12th Dist. Clermont No. CA98-11-108, 1999 WL 636479 (Aug. 23,

1999); State v. Leach, 12th Dist. Clermont No. CA2000-05-033, 2001-Ohio-4203.

98 State v. Fulton, 12th Dist. Clermont No. CA2002-10-085, 2003-Ohio-5423;

State v. Mack, 73 Ohio St.3d 502, 1995-Ohio-273; State v. Tillman, 12th Dist. Butler No.
CA2003-08-185, 2004-Ohio-1030.
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confidentiality considerations of R.C. § 5153.17 [re: keeping foster care records
confidential].99

4. Incivil case, writ of prohibition or mandamus is not appropriate method to stop
trial judge from ordering disclosure of child abuse records.z00

C. Closure of Courtroom

1. Nature of the Problem

a) Many child abuse cases create local interest; members of the
community, press and relatives pack the courtroom to view the case
and listen to the young victim.

b) Some children are humiliated or embarrassed by the public exposure
of their victimization. 10t  Relatives of incest victims may be
unsupportive or even hostile to victim.102 “Media trials cause as much
damage as the actual abuse.”103

c) Prosecutors prepare witness through visits to the courtroom and mock
trials and ask for closure of the courtroom.

2.  Defense attorney’s remedy
a) Objection to denial of right to public trial.
3. Court response

a) Closure Generally

99 State v. Fuson, 5th Dist. Knox No. 97 CA 000023, 1998 WL 518259 (Aug. 11,
1998).

100 State ex rel. Butler Cty. Children Services Board v. Sage, 95 Ohio St.3d 23, 2002-
Ohio-1494.

101 Debra Whitcomb, et al., When the Victim is a Child, ISSUES AND PRACTICES IN
CRIMINAL JUSTICE, August 1985 (National Institute of Justice), at 46.

102 Syzanne M. Sgroi, M.D., HANDBOOK OF CLINICAL INTERVENTION IN CHILD SEXUAL
ABUSE (1982), at 93.

103 A, Tyler & M. Brassard, Abuse in the Investigation and Treatment of
Intrafamilial Child Sexual Abuse, CHILD ABUSE AND NEGLECT 47-53 (1984). See also
Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on Sexually
Abused Children, N1J, April 1994.
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(1)  Closure of courtroom is discretionary with the court as long as
the trial judge considers on a case by case basis the criteria in
Globe Newspaper Co. v. Superior Court for County of Norfolk,
457 U.S. 596, 102 S.Ct. 2613 (1982):

(A) victim’s age

(B)  victim’s psychological maturity

(C) victim’s understanding

(D)  victim’s wishes as to closure

(E) the nature of the crime (i.e., the nature of the facts),
and

(F) interest of parents and relatives.104

(2) Necessary vs. Unnecessary (Ohio)

(A)  Only “unnecessary” persons should be excluded:os: few
Ohio cases addressing who is “necessary” or
“unnecessary.”

(B)  Where 11 year-old victim indicates presence of relatives
of victim (aunt-grandmother) who are also relatives of
defendant (wife-mother) is intimidating to her,
exclusion order not too broad to violate right of public
trial.106

(C) Chief caseworker of Children’s Services not excluded
per Evid.R. 615.107

104 “We emphasize that our holding is a narrow one: that a rule of mandatory
closure respecting the testimony of minor sex victims is constitutionally infirm. In
individual cases, and under appropriate circumstances, the First Amendment does not
necessarily stand as a bar to the exclusion from the courtroom of the press and general
public during the testimony of minor sex-offense victims. But a mandatory rule, requiring
no particularized determination in individual cases, is unconstitutional.” Globe
Newspaper Co. v. Superior Court for Norfolk County, 457 U.S. 596, 102 S.Ct. 2613 (1982),
fn. 27.

105 State v. Workman, 14 Ohio App.3d 385 (8th Dist. 1984).

106 State v. Cockshutt, 59 Ohio App.3d 87 (1st Dist. 1989), overruled on other
grounds, 74 Ohio App.3d 352 (1991), citing State v. Bayless, 48 Ohio St.2d 73 (1976). But
cf., State v. Hensley, 75 Ohio St. 255 (1906) (exclusion order too general violates public
trial).

107 State v. Collins, 4th Dist. Lawrence No. 1763 (May 28, 1986).
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(D)

(E)

(F)

Not error to allow two support personnel (counselors)
to remain during deposition taken under former R.C. §
2907.41 (A)(2), even though the support counselors
testify at trial.108

Mother of victim present during voir dire of child not
error, particularly where nothing on record to show
presence had an effect on child.z09

The court’s “request” to voluntarily exclude onlookers
not violative of public trial rights.11o

(3) Necessary vs. Unnecessary (Other Jurisdictions)

(A)

(B)

©

(D)

(E)

Family of victim, media and members of rape crisis
agencies permitted to stay.!

Victims’ fathers and psychologist allowed to stay in
courtroom.12

Stepchildren of defendant can be excluded where
hostile or disruptive.3

There was a “sufficiently compelling reason” for
exclusion where one of spectators, defendant’s brother,
had threatened witness.14

Excused prospective juror could be ejected from
courtroom.%5

108 State v. Lipp, 6th Dist. Erie No. E-86-74, 1988 WL 10961 (Jan. 29, 1988).

109 State v. Harrison, 8th Dist. No. 53758, 1988 WL 47409 (May 12, 1988).

110 State v. Payne, 2d Dist. Montgomery No. 11106, 1989 WL 94548(Aug. 16, 1989).

111 People v. Mountain, 481 N.Y.S.2d 449 (N.Y.A.D.31 1984).

12 People v. Holveck, 565 N.E.2d 919 (Ill. 1990).

13 State v. Raymond, 447 So.2d 51 (La.App.1984).

114 People v. Bumpus, 558 N.Y.S.2d 587 (N.Y.A.D.2nd Dept.1990); People v. Woods,
549 N.Y.S.2d 116 (N.Y.A.D.2nd Dept.1989).

115 State v. Porter, 391 S.E.2d 144 (N.C. 1990).
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(F)

G)

(H)

When victim requests exclusion, all excluded except
media.16

May exclude parents from child dependency hearing if
attorney is present.7

Where 14 year-old victim undergoing counseling
wishes no public court, not abuse of discretion in
clearing courtroom of “all but a few individuals.”118

(4) Proximity

(A)  Aunt may have child sit on lap per Evid.R. 611.119

(B) Grandmother can sit next to child (here no objection at
trial).120

(C) Permissible to allow victim services coordinator to
stand next to blind child witness while testifying.!2!

(D) Allowing adult to sit next to 13 year-old victim during
her testimony not error.122

b) Exclusion of the Press

116 Rodriguez v. State, 424 So.2d 892 (Fla.App.1982).

117 In re Spears, 4th Dist. Athens No. 1200, 1984 WL 5682 (Dec. 10, 1984).

18 State v. Doles, 4th Dist. Ross No. 1660, 1991 WL 179582 (Sept. 16, 1991).

119 State v. Johnson, 38 Ohio App.3d 152 (5th Dist. 1986).

120 State v. Dunn, 3rd Dist. Marion No. 9-86-8, 1987 WL 16264 (Aug. 27, 1987).

121 State v. Henry, 9th Dist. Summit No. 13965, 1989 WL 86325 (Aug. 2, 1989).

122 State v. Walton, 12th Dist. Clermont No. CA91-03-022, 1991 WL 228916 (Nov.

4,1991).
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(1)

(2)

(3)

4

Court must give advance notice to press for closure and must
make specific findings on record as to reason for closure and
must weigh alternatives to closure on the record.23

Right of newspaper to be present in courtroom derives from
newspaper status as member of public and does not occupy or
rise higher than the right of the general public. Public and
press can be barred from criminal proceedings only in limited
circumstances.!24

A newspaper may bring an action for writ of prohibition to
challenge a Court’s order barring public from a trial or
proceeding even after the case is concluded as well as the
order sealing pre-trial motions.25 However, a newspaper
does not have standing in criminal case to file a motion to
revoke Court’s order.126

Juvenile Court may restrict public and press to juvenile
proceedings per Juv.R.27 and R.C. § 2151.35 if the Court finds
after hearing evidence and argument on the issue:27

(A) that there exists a reasonable and substantial basis for
believing that public access could harm the child or
endanger the fairness of the adjudication, and

(B) the potential harm outweighs the benefits of public
access.128

123 State ex rel. The Cincinnati Enquirer v. Court of Common Pleas, 12th Dist.
Clermont No. CA1988-04-033, 1988 WL 41541 (May 2, 1988), on remand sub nom. State
v. Court of Common Pleas, 42 Ohio St.3d 82 (1989).

124 State ex rel. The Repository, Div. of Thompson Newspapers, Inc. v. Unger, 28
Ohio St.3d 418 (1986).

126 State v. Schmidt 123 Ohio Misc.2d 30, 2002-Ohio-7462 (Medina Cty. Ct. Com.

127 The closure hearing itself may be closed to public if the court conducts an in
camera inspection and determines that closure of the closure hearing is appropriate. See
State ex rel. Dispatch Printing Co. v. Lias, 68 Ohio St.3d 497, 1994-Ohio-335.

128 In re T.R., 52 Ohio St.3d 6 (1990), cert. denied 498 U.S. 958.
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Videotaping and Closed Circuit Trial

R.C. § 2945.481 effective Oct. 14, 1997 and formerly 2907.41, states
that when a child under 13 years old is the victim of a sex crime, his or
her testimony may be taken by deposition, which can be videotaped;
the rights to examine and cross-examine the child are preserved.

Taking of video deposition must comply with the civil rules
per § 2045.481(A)(2) and must be separately recorded or have
court reporter transcribe what was played to jury to make
adequate record.129

Under R.C. § 2945.481(A)(3), the defendant may see and hear
the child victim by a monitor, but he or she shall be removed
from where the child is testifying; the child shall be given a
monitor by which the child can, during testimony, observe the
defendant. The Ohio Supreme Court has held that R.C.
2907.41 does not violate State or U.S. Constitution.13° State
complies with R.C.2907.41 where psychologist testified with
reasonable degree of medical certainty that child would suffer
serious emotional trauma if required to testify at

trial.13t

The refusal of the court to permit pre-trial discovery of a video
deposition of the child victim, under Rule 16(B)(1)(c) or 16
(B)(1)(d), is not plain error.132

Constitutional Challenges to R.C. § 2945.481

While not an exhaustive list, the constitutional challenges include:33

129 State v. Butts, 10th Dist. No. 88AP-764, 1989 WL 71662 (June 29, 1989).

130 State v. Self, 56 Ohio St.3d 73 (1990).

131 State v. Gotham, 11th Dist. Trumbull No.96-T-5485, 1997 WL 837550 (Dec. 31,

D.
1.  Generally
a)
(1)
(2)
2,
a)
1997).

132 State v. Sherman, 6th Dist. Sandusky No. S-88-6, 1989 WL 47238 (May 5, 1989)
(here, waived by no objection).

133 J. Stone, O.A.C.D.L. Members Win a Rare Unanimous Reversal by Supreme
Court in Child Rape Case, VINDICATOR, Winter 1989, at 28.
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(1) The presumption of innocence is violated;!34
(2) The right to confrontation is violated;!35

(A)  “While we make no judgment on the constitutionality
of [procedure required under former R.C. § 2907.41]
today, we do recognize that it is somewhat less
intrusive on the defendant’s right of confrontation than
the procedure employed in the cause sub judice.”13¢

(B) Iowa’s closed circuit testimony statute permits child to
testify outside courtroom; defendant objected and
court required child to testify in courtroom but with
screen between child and defendant. The U.S.
Supreme Court held that eye-to-eye contact between
victim and defendant is required by the confrontation
clause, at trial before jury.137

(C) Maryland statute permits testimony by child abuse
victims via one-way closed-circuit television if trial
court determines that physically confronting their
alleged abuser would cause “serious emotional
distress;” the trial judge allowed closed-circuit
testimony by four children after hearing expert
testimony from the children’s therapists. The U.S.
Supreme Court held that where expert testimony has
established that a child witness could suffer serious
emotional distress, face to face confrontation is not

134 Coffin v. United States, 156 U.S. 432, 15 S.Ct. 394 (1895); Estelle v. Williams,
425 U.S. 501, 96 S.Ct. 1691 (1976).

135 Ohio Constitution, Art. I, § 10; U.S. Constitution, 6th and 14t Amends.
136 State v. Eastham, 39 Ohio St.3d 307 (1988).

137 Coy v. Iowa, 487 U.S. 1012, 108 S.Ct. 2798 (1988), rev’g, 397 N.W.2d 730 (1986)
(note, however, that the majority felt that there may be exceptions to face-to-face
requirement, and the concurring opinion concluded that there are exceptions to face-to-
face requirements). See also, Tafoya v. New Mexico, 729 P.2d 1371 (1986), vacated, 108
S.Ct. 2890 (1988), per Coy, supra and reaffd, 765 P.2d 1183 (1988) (videotaped
testimony of child taken outside presence of defendant but with his attorney present);
Robert H. King, Jr., The Molested Child Witness and The Constitution: Should the Bill of
Rights be Transformed into the Bill of Preferences?, 53 OHIO ST. L.J. 49 (1992)
(contending that the Supreme Court has changed a constitutional right to a balancing of
preferences).
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required.3® In fact, the U.S. Supreme Court denied
cert. in a Texas case where a child victim/witness was
allowed to testify by closed-circuit television even
though she was not the subject of that particular
prosecution nor was she testifying about her own abuse
by the defendant, but rather abuse by the defendant of
another victim. In that case, there was little to no
evidence that her testimony would cause her emotional
distress.139

(D)  Where there is a two-way monitor, as required under
R.C. § 2045.481(A)(3), and court determines that child
would experience serious emotional trauma if he or she
testified in open court, neither the Ohio nor the U.S.
confrontation clauses are violated.4°

(3) The right to confrontation is placed in an “undeniable
tension” with the right to compulsory process, the right to
require the state to prove its case beyond a reasonable doubt,
the right to be present at all significant stages of the
proceeding, and the right to self-representation;4! and

(4) theright of the Ohio Supreme Court to prescribe practice and
procedure in all courts of this state is violated.142

138 Maryland v. Craig, 497 U.S. 836, 110 S.Ct. 3157 (1990), citing Coy v. Iowa,
supra. See also State v. Short, 12th Dist. Butler No. CA91-04-066, 1992 WL 158413 (July
6, 1992) (following Craig).

139 Marx v. Texas, 528 U.S. 1034, 120 S. Ct. 574 (1999) (dissent of Justices Scalia
and Thomas from the denial of certiorari).

140 The Ohio Supreme Court in State v. Self, 56 Ohio St.3d 73 (1990), stated that
Ohio’s requirement of “face-to-face” should not be construed literally. A trial court does
not have to find the victim’s trauma would be permanent. The Court in Self distinguished
Coy and Eastham in that here the judge made a specific finding of necessity.

141 Simmons v. United States, 390 U.S. 377, 88 S.Ct. 967 (1968); Faretta v.
California, 422 U.S. 806, 95 S.Ct. 2525 (1975); Rose v. State, 20 Ohio 31 (1851).

142 Ohio Constitution, Art. IV, § 5. But see State v. Butts, 10th Dist. No. 88AP-764
1989 WL 71662 (June 29, 1989) (citing Gates v. Brewer, 2 Ohio App.3d 347 (10th Dist.
1981)) (stating that the Modern Courts Amendment does not exclude the legislature from
making new laws pertaining to procedure which were not in existence at the time of the
effective date of the specific procedural rule involved).
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b) Challenges to “Face to Face” Confrontation:

(1)  Error to not enter findings related to determination that
children under eleven could testify via -closed-circuit
television, but error harmless as record contained sufficient
evidence to support decision. Also, witness to sexual abuse of
another may testify via closed-circuit television if trauma and
significant emotional stress involved.43

(2)  Where child victims were found to be unavailable to testify,
admission of their videotaped depositions did not violate
appellant’s confrontation right where the children were
subject to cross-examination, the judge was present to rule on
any objections, the prosecutor and appellant’s attorney were
present, the children and appellant could see each other on TV
monitors, appellant had a telephone connection with his
attorney and the judge, and attorneys and appellant were able
to view the videotaped depositions after they were taken.44

(3) In State v. Sibert the victims testified from the court’s
chambers adjacent to the courtroom. A camera in the court’s
chambers filmed the witness, who was seen in the courtroom
on three monitors, one in front of the jury, one in front of
appellant, and one in front of the court. A second camera
filmed appellant, displayed to the child witness on a monitor
set up in the court’s chambers. Appellant could communicate
privately with his attorney through a headset and microphone
system. The setup complied with the statutory requirements
of former R.C. § 2907.41(C). Appellant could adequately
communicate privately with his attorney.  “Appellant
contends that having a video camera focused on him
overemphasized the claimed trauma of the children and his
possible involvement. However, we cannot see how that
would be true. During every trial, the defendant sits in front
of the jury throughout the proceeding and the witnesses are
given the opportunity to observe and identify him.
Accordingly, we find no prejudicial error.”145

143 In re Howard, 119 Ohio App.3d 33 (12th Dist. 1997), dismissed, 79 Ohio St.3d
1482 (1997).

144 In the Matter of Graves, 12th Dist. Clinton CA94-07-018, 1995 WL 155367 (April
10, 1995).

145 State v. Sibert, 98 Ohio App.3d 412 (4th Dist. 1994).
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4)

(5)

(6)

Where witness refuses to have eye-to-eye contact with
defendant, not violative of 6th Amendment.146

(A) A child forced to watch his sister be sexually assaulted
is a “victim” under 2151.3511(E), and can testify
through closed circuit TV.147

Testimony of child with monitor is permitted under
2045.481(C). Not required where obvious that child is aware
that defendant is in the courtroom.48 May be implicitly
overruled by Coy v. Iowa and State v. Eastham, supra.

(A) Butcf, Supreme Court of Connecticut has held that the
state may not videotape victim’s testimony in lieu of
live testimony unless the state can show that testifying
live would intimidate or inhibit the child’s
testimony.49

Where court did not hold former R.C. § 2907.41 violative per
the Sixth Amendment of the U.S. Constitution but held that
Section 10 Art.1 of the Ohio Constitution requires the taking
of a criminal deposition and examination of witnesses face-to-
face as fully and in the same manner as if in court. Here the
court found that the trial court had insufficient evidence
before it to find per former § 2907.41(B)(1) that the child was
unavailable and would experience severe emotional trauma
other than mother’s opinion that child “might be
traumatized.”150

(A) Testimony that child would have “difficult” time not
sufficient.15!

146 State v. Payne, 2d Dist. Montgomery No. 11106 (Aug. 16, 1989).

147 In re Tindle, 12th Dist. Butler No. CA96-08-151 (Feb. 10, 1997).

148 State v. Lipp, 6th Dist. Erie No. E-86-74, 1988 WL 10961 (Jan. 29, 1988).

149 Connecticut v. Jarzbek, 519 A.2d 1245 (Conn. 1987), cert. denied, 484 U.S. 1061,

108 S.Ct. 1017 (1988).

150 State v. Butts, 10th Dist. No. 88AP-764 1989 WL 71662 (June 29, 1989).

151 State v. Kreitzer, 2d Dist. Clark No. 2492, 1989 WL 130815 (Nov. 3, 1989).
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(7)

(8

Court held that defendant must be able to see victim witness,
and that denial of face-to-face confrontation with 11 year-old
victim/witness on basis of affidavit showing that defendant
and witness had briefly seen each other since the alleged
incident, and without making particularized finding
concerning emotional well-being of witness and necessity for
seating arrangement that blocked defendant’s view of witness,
denied defendant his constitutional right to confrontation.52

Videotaping of dependency hearing does not violate Sixth
Amendment because civil in nature; R.C. 2151.3511(C)
permitting testimony via two-way closed circuit television not
applicable since both victim and charged child not under 11
years; court should look to determine if procedural due
process followed (here the court determined it was). 153
However, per R.C. 2151.35(G), the civil counterpart to §
2045.481, the court may make finding of trauma after
deposition of victim taken.!54

E. Determining Competency of Child Witnesses

1. In General

a)

(1)

Children under 10 years of age are not presumed competent as
indicated in Evid.R.601:

“Every person is competent to be a witness except those of unsound
mind and children under 10 years of age who appear incapable of
receiving just impressions of the facts and transactions respecting
which they are examined or of relating them truly. . . .

”»

Rationale

152 State v. Bean, 62 Ohio App.3d 881 (6th Dist. 1990); see also, M. Hennebert,
Deposition Testimony and the Alleged Child Sex Offense Victim, VINDICATOR, Spring
1992, at 27; Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on
Sexually Abused Children, N1J, April 1994.

153 In re Burchfield, 51 Ohio App.3d 148 (4th Dist. 1988).

154 In re Collier, 12th Dist. Butler Nos. CA91-07-124 and CA91-07-125, 1992 WL
236834 (Sept. 21 1992).
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(A) Some experts believe that young children tend to
confuse fact and fantasy.155

(B)  Because children lack substantial general knowledge of
the world and language skills they are less likely to
admit they don’t understand a question, to correct an
adult who misinterprets the child’s answer, or to admit
they don’t know the answer to a question.5¢

b) Other experts believe that young children are unable to fabricate
explicit sexual stories unless they have actually experienced the

event.157

c) Defense attorneys’ remedy: Object to competency of child and request
voir dire.

2.  Criteria for Determining Competency

155 Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on
Sexually Abused Children, N1J, April 1994. See also Hollida Wakefield & Ralph
Underwager, ACCUSATION OF CHILD SEXUAL ABUSE 67-97 (1988). But cf., A. Salter,
ACCURACY OF EXPERT TESTIMONY IN CHILD ABUSE CASES: A CASE STUDY OF RALPH
UNDERWAGER. See also Elizabeth F. Loftus & Laura A. Rosenwald, Buried Memories
Shattered Lives, ABA JOURNAL, Nov. 1993, at 70; Kathleen A. Kendall-Tackett, et al.,
Impact of Sexual Abuse on Children: A Review and Synthesis of Recent Empirical
Studies, PSYCHOLOGICAL BULLETIN, 1993, Vol. 113, No. 1, 164-180; Stephen J. Ceci &
Maggie Bruck, Suggestibility of the Child Witness: A Historical Review and Synthesis,
PSYCHOLOGICAL BULLETIN, 1993, Vol. 113, No. 3, 403-439; Terence W. Campbell, False
Allegations of Sexual Abuse and Their Apparent Credibility, AM. J. FORENSIC
PSYCHOLOGY, Vol. 10, No. 4 (1992); Jeannette M. DeVaris, Getting to the Truth: Child
Testimony in Sex Abuse Cases, COURT REVIEW, Vol. 31, No. 2, Summer 1994. Cynthia
Crosson-Tower “False Allegation Movement” Child Abuse and Neglect, 5t Ed. 2002 at
130.

156 David B. Battin & Stephen J. Ceci, Children as Witnesses: What We Hear Them
Say May Not Be What They Mean, COURT REVIEW, Spring 2003, 4-5.

157 Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on
Sexually Abused Children, N1J, April 1994. See also Katherine Hunt Federle, Putting
Children on The Stand, TRIAL, Aug. 1989; Jeannette M. DeVaris, Child Testimony: A
Developmental and Contextual Perspective, COURT REVIEW, Vol. 30, No. 1, Spring 1993;
Z. Hale, Do Kids Lie, OHIO L., May 1991; Pamela Freyd, False Memory Syndrome
Phenomenon: Weighing the Evidence, COURT REVIEW, Spring 1995; Cynthia Grant
Bowman & Elizabeth Mertz, What Should Courts Do About Memories of Sexual Abuse?
Toward a Balanced Approach, ABA JUDGES JOURNAL, Fall 1996. See also A. Walker,
Handbook on Questioning Children; A Linquistic Perspective ABA 1994.
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a) Generally
(1)  According to State v. Frazier, in determining whether a child
under ten is competent to testify, the trial court must
consider:

(A) the child’s ability to receive accurate impressions of
fact or to observe acts about which he or she will testify,

(B) the child’s ability to recollect those impressions or
observations,

(C)  the child’s ability to communicate what was observed,
(D) the child’s understanding of truth and falsity, and

(E) the child’s appreciation of his or her responsibility to
be truthful.158

b) Children under ten are presumed incompetent,!59 but whether such a
child is ruled incompetent is a matter of discretion for the judge who
is unfettered by evidentiary presumptions.160

158 State v. Frazier, 61 Ohio St.3d 247 (1991), cert. denied 503 U.S. 941 (murder
case), State v. Allard, 75 Ohio St.3d 481, 1996-Ohio-150; see also State v. Ward, 86 Ohio
App.3d 4 (9th Dist. 1992) (citing Frazier, supra), State v. Allan (May 13, 1994), 6th Dist.
Lucas No. L-93-165, 1994 WL 193759; Ann Marie Tracey, Competency, Confrontation
and the Child Witness, OHIO TRIAL, Winter 1993. For pre-Frazier cases, see Barnett v.
State, 104 Ohio St. 298 (1922); State v. Workman, 14 Ohio App.3d 385 (8th Dist. 1984);
State v. Bowling, 6th Dist. Sandusky No. S-84-29, 1985 WL 7521 (June 28, 1985); State v.
Myers, 9th Dist. Summit No. 12018, 1985 WL 11020 (July 24, 1985); State v. Floyd, 8th
Dist. No. 49737, 1985 WL 8597 (Aug. 22, 1985); In re Newsome, 2d Dist. Montgomery
No. 9031, 1985 WL 7914 (May 16, 1985); State v. Campbell, 12th Dist. Butler Nos. 87-07-
089, 87-09-116, 1988 WL 94042 (Sept. 12, 1988); State v. Toda, 6th Dist. Wood No. WD-
86-69, 1987 WL 16513 (Sept. 4, 1987); State v. Jells, 8th Dist. No. 54733, 1989 WL 43401
(Apr. 20, 1989); State v. Kirk, 42 Ohio App.3d 93 (5th Dist. 1987); State v. Fleck, 6th Dist.
Lucas No. L-98-1249, 1999 WL 682583 (Sept. 3, 1999); State v. Swartsell, 12th Dist.
Butler No. CA2002-06-151, 2003-0Ohio-4450.

159 State v. Lee, 9 Ohio App.3d 282 (gth Dist. 1983).

160 State v. Kirk, 42 Ohio App.3d 93 (5th Dist. 1987); State v. Duke, 8th Dist. No.
52604, 1988 WL 88862 (Aug. 25, 1988).
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(1)

(2)

(3)

Trial court did not abuse its discretion in determining that a
five year-old victim was competent to testify since the trial
court had the opportunity to view the child's demeanor.
Though the child became confused when answering certain
questions, he could relate basic information, and he indicated
he could tell the truth about what had happened to him.61

A party that wishes to present testimony from a child under
the age of ten must be given an opportunity to establish the
child’s competency to testify.162

Trial court committed error during competency hearing when
it did not ask the child questions regarding the time period in
which the alleged rape occurred. However plain error did not
occur because child’s subsequent trial testimony
demonstrated child’s competence as a witness.163

c) According to Frazier, reluctance to discuss events of rape does not
preclude finding that child is competent to testify.164

d) Frazier applies to civil cases and trial court not required to make
express findings on factors to support conclusion on record.65

e) Court may consider child’s appearance and general demeanor.166

f) Defendant cannot play tape of victim to jury to show child is
incompetent.167

161 State v. Blanton, 12th Dist. Warren No. CA94-04-047, 1994 WL 594184 (Oct.
31,1994). See also State v. Sprauer, 12th Dist. Warren No. CA2005-02-022, 2006-Ohio-
1146 and State v. Alvarado, 3rd Dist. Putnam No. 12-07-14, 2008-Ohio-4411. See also,
State v. Fry, 125 Ohio St.3d 163, 2010-Ohio-1017.

162 Arnold v. Arnold, 135 Ohio App.3d 465, 734 N.E.2d 837 (12th Dist. 1999).

163 State v. Molen, 2d Dist. Montgomery No. 21941, 2008-Ohio-6237.

164 State v. Allan, 6th Dist. Lucas No. L-93-165, 1994 WL 193759 (May 13, 1994).

165 Schulte v. Schulte, 71 Ohio St.3d 41, 1994-Ohio-459.

166 State v. Duke, 8th Dist. No. 52604, 1988 WL 88862 (Aug. 25, 1988), citing State
v. Wilson, 156 Ohio St. 525 (1952).

167 State v. Willard, 7th Dist. Columbiana Nos. 88-C-57, 89-C-59, 1991 WL 1568

(Jan. 10, 1991).
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2) Intellectual ~ capacity for  observation, recollection and
communication.168

(1) Child must be able to demonstrate that he can, in fact,
remember and relate facts from the period in question.69

(2) Child’s inability to remember how many times she went to
psychologist, how long beatings took place and on dates they
occurred, does not per se disqualify her.170

(3) Child’s inability to recount dates not per se incompetency;
while experiencing “some confusion” a 7 year-old girl knew
date of birth, name of teacher and therefore competent.17:

(4) Trial court did not abuse its discretion in determining, after
personally questioning defendant’s four year-old and six year-
old daughters, that daughters were competent to testify in
prosecution of defendant for raping them; both girls
explained to the court the ramifications of telling a lie and
punishment for lying, and responded to trial court’s inquiries
about where they lived, what type of home they lived in, who
lived with them now, type of grade or class they were in, and
who their teachers were.172

(5) There is no corroboration requirement regarding the truth or
accuracy of a child’s recollection of past events.'73

168 State v. Reger, 9th Dist. Summit Nos. 12378, 12384, 1986 WL 5699 (May 14,
1986); State v. Floyd, 8th Dist. No. 49737, 1985 WL 8597 (Aug. 22, 1985); State v.
Workman, 14 Ohio App.3d 385 (8th Dist. 1984), and State v. Venia, 6th Dist. Wood No.
WD-85-42, 1986 WL 2958 (Mar. 7, 1986).

169 State v. Mangen, 8th Dist. Nos. 59079, 50080, 1991 WL 199520 (Oct. 3, 1991).

170 State v. Alford, gth Dist. Summit No. 13845, 1989 WL 41628 (Apr. 26, 1989);
State v. Allen, 69 Ohio App.3d 366 (1st Dist. 1990).

171 State v. Mongold, 12th Dist. Fayette No. CA92-02-004, 1992 WL 210652 (Aug.
31, 1992); see also, State v. Goins, 12th Dist. Butler No. CA 2000-09-190, 2001-Ohio-8647
(seven year-old gave wrong dates); State v. Manning, 8th Dist. No. 90326, 2008-Ohio-
3801 (seven year-old child’s recollection with respect to dates was vague).

172 State v. Kelly, 93 Ohio App.3d 257 (5th Dist. 1994).

173 State v. Markland, 2d Dist. Miami No. 07-CA-05, 2008-0Ohio-992, citing State
v. Glass, 8th Dist. No. 81607, 2003-Ohio-879.
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h) Appreciation For Obligation To Tell Truth

(1)  Answer of child, articulating what a lie is and acknowledging
that you will be in trouble if you lie, shows appreciation of
oath. 174 However, where child consistently answered “I don’t
know” to questions of whether he thought anything would
happen, good or bad, if he were to lie, and where child
answered “Nothing” when asked what he thought would
happen if he lied, child deemed incompetent.175

(2)  Where judge voir dires child and child understands she will
get in trouble and where in response to prosecution’s question
answers question about her family, alphabet and counting,
not error to allow five year-old to testify because she cannot
answer defense voir dire consisting of questions such as “who
God is,” “what heaven is,” what “whole truth” means.17¢

174 State v. Allard, 75 Ohio St.3d 482, 1996-Ohio-208.

175 State v. Wright, 10th Dist. No. 85AP-79, 1985 WL 10339 (June 20, 1985); State
v. Brown, 6th Dist. Lucas No. L-82-297, 1983 WL 6945 (Sept. 16, 1983), affd, 74 Ohio
St.3d 630 (1996) (good voir dire copy); State v. Moyer, 8th Dist. No. 43748, 1982 WL 5207
(Mar. 4, 1982) (“If I lie I will get paddled” sufficient); State v. Street (1997), 122 Ohio
App.3d 79. See also, Anne Walker, HANDBOOK ON QUESTIONING CHILDREN: A LINGUISTIC
PERSPECTIVE, ABA Center on Children and the Law, 2nrd Ed. 1999, at 57-58 (getting
children to articulate difference between the truth and a lie is difficult): “The solution,
however, does not lie in asking children, “Do you know the difference between the truth
and a lie?” Not only does that question have little predictive value as to whether or not a
child will report an event accurately, it is, in essence, a waste of breath, because no matter
what the response is, it cannot lead to a reliable decision as to competency. A “No” answer
may lead to a false determination that the child is not competent to testify, when it more
likely reflects a lack of ability to explain in words a very abstract concept. A “Yes” answer
requires a follow-on invitation either to define truth (“What is truth?”) or to explain the
difference (“What is the difference?”). Each of these questions requires a child 1) to know
what it means for one thing to be different from another; 2) to have the cognitive capacity
to compare, contrast, and abstract differences; and finally, 3) to apply linguistic skill to
articulate those capacities in the form of offline acceptable definitions or explanations.
That is an unrealistic task to set for a young child.” See also Mitnick Mindy “Children’s
Testimony: Helping Them Reveal What They Know” For The Record Ohio Judicial
Conference, 4th Quarter 2001.-p.27.

176 In the Matter of Smalley, 4th Dist. Washington No. 84X24, 1986 WL 2989 (Feb.
25, 1986).
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(3)
4)

(5)

(6)

(7)

(8)

Witness need not state textbook definitions of truth.177

Child’s inability to see punishment for lying coming from a
higher Being not basis for incompetence where child
understands if she lies, will be whipped or mouth washed out
with soap.178

Where child asked if she knew meaning of oath, what it means
to tell truth and she answers “no” but her trial testimony is
“straightforward,” child is competent.179

Question from defense attorney, “Would it be o.k. to lie to
keep from starving” improper.:8°

Failure to formally swear in child does not affect competency
since apparently child understood purpose of oath.18t

However where child never asked - nor answers that it is
wrong to lie, insufficient evidence exists for the judge to make
a determination of competency.:82

3. Mentally Handicapped Victims

a) “Those persons classified as mentally retarded are presumed
incompetent as witnesses and must have their competency to testify
determined by the court.”83

177 State v. Self, 12th Dist. Clermont No. CA88-07-051, 1989 WL 72504 (June 30,
1989), rev’d, 56 Ohio St.3d 73 (1990).

178 State v. Sherman, 6th Dist. Sandusky No. S-88-6, 1989 WL 47238 (May 5,

1989).

179 State v. Pierce, 3rd Dist. Seneca No.13-87-27, 1989 WL 86258 (Aug. 3, 1989);
State v. Higgins, 5th Dist. Muskingum No. CA-90-33, 1991 WL 11623 (Jan. 23, 1991).

180 State v. Mayhew, 71 Ohio App.3d 622 (4th Dist. 1991).

181 State v. Short, 12th Dist. Butler No. CA91-04-066, 1992 WL 158413 (July 6,

1992).

182 State v. Higgins, supra.

183 State v. Oritz, 8th Dist. No. 69958, 1996 WL 661043 (Nov. 14, 1996).
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4.

(1)

(2)

However, “a person who is able to correctly state matters
which have come within his perception with respect to the
issues involved and appreciates and understands the nature
and obligation of an oath, is competent witness
notwithstanding some unsoundness of mind.”:84

Although physician was apprehensive about mildly retarded
victim’s ability to recall the past accurately and to tell the
truth, the court did not abuse its discretion by determining,
after questioning the victim, that she was competent to
testify.185

Conduct of Voir Dire

a) When

(1)

(2)

Duty upon court to hold hearing to determine competency of
child under 10, regardless of whether requested by defense
attorney.!86 “The qualification upon competency of children
under 10 years of age requires a preliminary examination by
the trial judge...”187 In fact, it has been held that a trial court
commits reversible error by excluding the testimony of a child
under ten without first conducting a voir dire examination.88

But where no hearing, no objections, no request there is no
error. 189 Appellate Court need not address issue of
competency if not raised at trial.29°

2000).

184 State v. Wildman, 145 Ohio St. 379 (1945), paragraph three of syllabus.

185 State v. Alkire, 12th Dist. Madison No. CA2008-09-023, 2009-Ohio-2813.

186 City of Berea v. Petcher, 119 Ohio App. 165 (8th Dist. 1963).

187 State v. Johnson, 38 Ohio App.3d 152 (5th Dist. 1986), citing State v. Workman,
14 Ohio App.3d 385 (8th Dist. 1984); State v. Hunter, 1st Dist. No. C-961142, 1997 WL
793094 (Dec. 26, 1997), citing State v. Clark, 71 Ohio St.3d 466, 1994 Ohio-43 and State
v. Frazier, 61 Ohio St.3d 247 (1991).

188 Baird v. Gillispie, 2d Dist. Miami No. 99-CA-12, 2000 WL 43493 (Jan. 21,

189 State v. Morgan, 31 Ohio App.3d 152 (1st Dist. 1986).

190 State v. McCoy, 12th Dist. Butler No. CA87-02-012, 1987 WL 18283 (Oct. 12,
1987), citing Sakian v. Taylor, 18 Ohio App.3d 62 (8th Dist. 1984); State v. Rhodes, 2d
Dist. Montgomery No. 10955, 1989 WL 38226 (Apr. 19, 1989).
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(3) Where competency clearly called into question but there is no
objection and no voir dire, it is plain error (witness ten years
old at the time of trial but mentally retarded should have been
voir dired).191

(4) Wheressixyear-old is not voir dired and defendant objects, not
error if questioning of witness during case provides sufficient
record for reviewing court to determine that the child meets
the test of competency from his testimony at trial.192

(5) Must object after voir dire to preserve error and appeal.293
Where not clearly indicated before voir dire that witness
incompetent, not plain error for defense counsel to fail to
object.194

(6) Spousal competency: court has affirmative duty to inquire of
and “voir dire” spouse even if no request or objection.95

b) Who

(1) Court may conduct voir dire without attorneys
participating.19¢ Counsel may participate in the voir dire if the
court permits.197 The trial judge has a duty to determine the
competency of a child under age ten to testify without the
interference or participation of counsel. But, while the trial

191 State v. Kinney, 35 Ohio App.3d 84 (1st Dist. 1987).

192 State v. Montgomery, 2d Dist. Montgomery No. 10495, 1988 WL 63009 (June
13, 1988).

193 State v. Johnson, 3rd Dist. Union Nos. 14-87-20, 14-87-21, 1989 WL 17294
(Mar. 6, 1989).

194 State v. Miller, 44 Ohio App.3d 42 (6th Dist. 1988), at 45, distinguishing
Kinney.

195 State v. Adamson, 72 Ohio St.3d 431, 1995-Ohio-199.
196 State v. Self, 56 Ohio St.3d 73 (1990); State v. Workman, 14 Ohio App.3d 385
(8th Dist. 1984); See Mitnick, M., Childrens Testimony: Helping Them Reveal What They

Know, FOR THE RECORD, 4th Quarter 2001, Ohio Judicial Conference, at 27-31.

197 State v. York, 1st Dist. No. C-830944, 1984 WL 7002 (Oct. 10, 1984).
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court’s procedure of allowing counsel to question the child
was technically erroneous, appellant did not object. The child
was thoroughly questioned and the error does not rise to the
level of plain error.198

(2) However, not error for attorney to conduct without court.199
It is preferable that the inquiry be conducted solely by the trial
judge, but as long as the court retains “primary responsibility”
to determine competency, it is discretionary.2o¢ While court
“did not necessarily approve” of allowing prosecutor to voir
dire after court, no objection and not plain error.201

c) How

(1) Hearing to determine competency of child witness should be
conducted outside of the presence of the jury.202 It is not a
violation of due process rights to exclude the defendant from
the competency hearing.203

(2) A hearing to determine the competency of a potential child
witness under Evid.R. 601 must be recorded pursuant to
Crim.R. 22; failure to do so constitutes reversible error. Also
discussed that Evid.R. 807 requires determination that child
“competent” before admitting.204

198 State v. Blanton, 12th Dist. Warren No. CA94-04-047, 1994 WL 594184 (Oct.
31, 1994), citing State v. Workman, 14 Ohio App.3d 385 (8th Dist. 1984).

199 State v. Nicholson, 1st Dist. No. C-810933, 1982 WL 4846 (Nov. 24, 1982).

200 State v. Harris, 8th Dist. No. 55147, 1989 WL 27753 (Mar. 23, 1989), citing State
v. Evans, 8th Dist. No. 49449, 1985 WL 8428 (Nov. 14, 1985); State v. Bunch, 62 Ohio
App.3d 801 (9th Dist. 1989); State v. Sherman, 6th Dist. Sandusky No. S-88-6, 1989 WL

47238 (May 5, 1989).

201 State v. Phillips, 2d Dist. Montgomery No. 11576, 1990 WL 42316 (April 10,
1990).

202 State v. Wilson, 156 Ohio St. 525 (1952); State v. Bowling, 6th Dist. Sandusky
No. S-84-29, 1985 WL 7521 (June 28, 1985); State v. Molen, 1st Dist. No. C-830946 (June

19, 1985).
203 State v. Wynn, 8th Dist. No. 75281, 1999 WL 1087497 (Dec. 2, 1999).

204 State v. Said, 71 Ohio St.3d 473, 1994-Ohio-402.
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(3) Court or counsel allowed to use leading questions in voir dire
of child.z05

» &«

(4) Judge calling victim-witness on voir dire “honey,
error where did so only once in front of jury.206

angel” not

(5) Court not required to make express finding or record that all
criteria of Frazier were followed.207

5. Determining Time of Competency

a)

b)

c)

A trial court’s failure to conduct a voir dire examination of a child
witness, who was sixteen years old at the time of the trial but nine years
old at the time that the abuse occurred, did not constitute reversible
error in the absence of any reason to question the child's competency.
“[U]nder the plain meaning of Evid.R. 601(A), a child witness who is
ten years of age or older at the time of the trial, but who was under the
age of ten at the time an incident in question occurred, is presumed
competent to testify about the event.”208

If statement made by declarant under 10 Judge must determine if child
competent when statement made before admitting statement under
Evid.R. 807.209

Pre-Clark case law:

(1) Civil case law applicable to criminal cases under Evid.R.
601(A), staff notes to Evid.R. 601(A); see also R.C. 2945.41:
The rules of evidence in civil cases where applicable govern in
all criminal cases.

(2) Age of child at time of occurrence is controlling, not age at
time of testimony.210

205 State v. Hartman, 11th Dist. Lake No. 11-254, 1986 WL 14583 (Dec. 19, 1986);
State v. Norwood, 11th Dist. Lake No. 11-065, 1987 WL 10763 (May 1, 1987).

206 State v. Dunn, 3rd Dist. Marion No. 9-86-8, 1987 WL 16264 (Aug. 27, 1987).

207 Logsdon v. Nichols, 72 Ohio St.3d 124, 1995-Ohio-225.

208 State v. Clark, 71 Ohio St.3d 466, 471, 1994-Ohio-43; State v. Vaughn, 106 Ohio
App.3d 775 (12th Dist. 1995).

209 State v. Said, 71 Ohio St.3d 473, 1994-Ohio-402.

210 Huprich v. Paul W. Varga & Sons, Inc., 3 Ohio St.2d 87 (1965).
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(A)  Trial court voir dire upheld in questioning 13 year-old
about incident which occurred when she was 9 years
old and made finding that (1) understood obligations of
truthfulness, (2) had ability to recollect and
communicate events which occurred at age nine.2

(B) The Supreme Court, in discussing the admissibility of
excited utterance of an otherwise incompetent child,
has opined that the issue of a child’s competency
should be determined at the time of the event.2:2

(3) Judge has no obligation to voir dire child 10 years old, because
evidentiary exclusion pertains to time of testimony, not time
of offense.213 “The law requires the trial judge to determine the
child’s ability to perceive, remember, and relate truthfully,
those events about which the child is to testify. We find no
case law requiring the judge to inquire into the specific
testimony to be elicited from the child at trial. In most cases
the child will be a competent witness if the child has the
intellectual capacity to accurately and truthfully recount
events occurring during the same time period as the events
about which he is to testify at trial.”2:4 Evid.R.601 pertains to
age of child at time of trial, not age of child at time of crime.2!5

(4) Developmentally disabled child who was 8 years old at time of
alleged sexual molestation by taxi driver and 13 at time of trial
is competent to testify when shown that she is capable of

211 State v. Fenton, 68 Ohio App.3d 412 (6th Dist. 1990).

212 State v. Wallace, 37 Ohio St.3d 87 at 94 (1988), citing Huprich v. Paul W. Varga
& Sons, Inc., 3 Ohio St.2d 87 (1965). Court has used time of occurrence to determine if
statement admissible under Evid. Rule 807. State v. Said, 71 Ohio St.3d 473, 1994-Ohio-
402. But cf. State v. Lewis, 4 Ohio App.3d 275 (3rd Dist. 1982); State v. Dowers, 1st Dist.
No. C-860135, 1986 WL 14884 (Dec. 24, 1986) (adopting Lewis).

213 State v. Smith, 12th Dist. Butler No. CA91-06-104, 1991 WL 278241 (Dec. 30,
1991), citing State v. Self, 12th Dist. Clermont No. CA90-10-099, 1991 WL 144313 (July

29, 1991).
214 State v. Cobb, 81 Ohio App.3d 179 (9th Dist. 1991).

215 State v. Uhler, 80 Ohio App.3d 113 (9th Dist. 1992).
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receiving just impressions of the facts and can understand the
importance of being truthful.216

(5) Failure of court to allow voir dire on subject, i.e.,
circumstances of rape per Huprich (supra) harmless error
where record showed voir dire answers established
competency.2l7 Error for court in paternity suit to exclude ten
year-old child from testifying. Court required to voir dire
child. 218 The trial judge has discretion in determining
whether a child under 10 is competent to testify.219

6. Other Issues Regarding Competency
a) Standard of review:

(1)  Reviewing court will not reverse unless abuse of discretion.220

(2) Trial court in better position to judge whether witness
competent.22!

b) Length of hearing:
(1)  Not significant if criteria established.222

c) Jury instructions:

216 Tinkham v. Groveport-Madison Local School District, 77 Ohio App.3d 242 (10th
Dist. 1991).

217 State v. Steed, 2d Dist. Greene No. 83-CA-73, 1984 WL 3819 (Aug. 13, 1984).
See also, State v. Barror, 6th Dist. Fulton No. F-96-033, 1997 WL 614983 (Sept. 30, 1997).

218 Philpot v. Williams, 8 Ohio App.3d 241 (1st Dist. 1983), citing Huprich v. Paul
W. Varga & Sons, Inc., 3 Ohio St.2d 87 (1965) (possible conflict with Dowers, supra).

219 State v. McCadney, 6th Dist. Lucas No. L-95-123, 1996 WL 38786 (Feb. 2, 1996).

220 State v. Holt, 17 Ohio St.2d 81, 83 (1969); State v. Allard, 75 Ohio St.3d 482,
1996-0Ohio-208.

221 State v. Sturgill, 12th Dist. Warren No. CA90-12-085, 1991 WL 238256 (Nov.
12, 1991).

222 State v. Reger, 9th Dist. Summit Nos. 12378, 12384, 1986 WL 5699 (May 14,
1986).
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(1) No special instruction as to child credibility required. A
determination that a child witness is competent does not
establish credibility, which remains for trier of fact.223

d) Need for Interpreter:

(1) Where a witness cannot testify without the aid of an
interpreter, absent the case where the witness spoke a
foreign language, it cannot be said that the witness is
competent to testify.224

7. Scope of Voir Dire
a) General
(1) Defense inquiry in voir dire must relate to other than actual
count.225 However, just showing ability to recall name of

school and street not enough to establish competency.226

(2) But c.f.,, name of street, teacher, grade in school sufficient to
establish competency.227

(3) Inquiry of child as to events occurring the same time as event
not required where child is able to generally relate accurately
and truthfully.228

223 Darcy v. Bender, 68 Ohio App.2d 190 (9th Dist. 1980); State v. Berezoski, 2d
Dist. Montgomery No. 9568 (Dec. 17, 1986); State v. Evans, 1st Dist. Nos. C-860583, C-
860590, 1987 WL 17269 (Sept. 23, 1987) (while witness answered few of questions asked
by attorneys she did appreciate consequences of lying and accurately answered questions
on voir dire); State v. Gladding, 66 Ohio App.3d 502 (11th Dist. 1990).

224 State v. Dunning, 12th Dist. Brown No. CA2000-03-004, 2000 WL 1818559
(Dec. 11, 2000).

225 State v. Anderson, 8th Dist. No. 66544, 1994 WL 663494 (Nov. 23, 1994); State
v. Barror, 6th Dist. Fulton No. F-96-033, 1997 WL 614983 (Sept. 30, 1997). Court has
discretion to prohibit attorney from voir dire about specific event which child would
testify at trial if other questions show ability to receive and relate information and
appreciate truth.

226 State v. Mangen, 8th Dist. Nos. 59079, 59080, 1991 WL 199520 (Oct. 3, 1991).

227 State v. Franklin, 8th Dist. No. 70211, 1997 WL 37744 (Jan. 30, 1997).

228 State v. Cobb, 81 Ohio App.3d 179 (9th Dist. 1991).
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b) Evidence Deemed Sufficient:

(1)  The victim’s (nine yr.) competency testimony confirmed that
she knew she was going to have to testify about what
happened between her and defendant in front of the jury, that
she remembered that defendant touched her, and that she was
able to communicate the incident to others. The nine year-old
said she knew the difference between telling the truth and
telling a lie and was able to explain the difference when given
examples by the judge. Finally, the nine year-old agreed that
she had to tell the truth when she testified in court. From that
evidence, the court found no plain error.229

(2) The trial court properly determined that eight year-old child
was competent to testify based on her knowledge of her full
name and age, as well as the names of her parents,
stepbrothers, and friends, her mother's age, the grade she was
in, the name of her school, and her testimony that to tell the
truth means to not lie and to speak honestly and that she knew
that she would get in trouble if she did not tell the truth.2s°

(3) Voir dire met Frazier test where judge elicited child’s grade in
school, teacher’s name, place and individuals with whom he
lived, and that child understood difference between truth and
a lie. Note: concurring judge found voir dire by itself did not
meet Frazier test, but did so when combined with complete
record.23!

(4) Five year-old child competent as he indicated he knew the
difference between the truth and a lie, was able to relay name,
age and names of school, friends and teacher, and trial
testimony was consistent with other evidence produced at
trial concerning crime. Also, facts that were uncorroborated
were immaterial.232

229 State v. Edwards, 9gth Dist. Lorain No. 93CA005651, 1994 WL 68145 (Mar. 9,
1994).

230 State v. Pershin, 62 Ohio App.3d 405 (9th Dist. 1988).
231 State v. Franklin, supra.

232 State v. Allard, 75 Ohio St.3d 482, 1996-Ohio-208.
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(5) Child competent where told court he could spell, was in
second grade, able to relate facts about kindergarten and first
grade, told court where he lived, knew why he was in court,
knew difference between truth and lie and told court he gets
in trouble when he tells lie.233

(6) No abuse of discretion in determining nine year-old victim to
be competent where he was able to tell the court where he
lived, the name and location of his school, the classes he took,
the grades he received, that he understood the difference
between truth and lie and understood duty to answer
truthfully.234

(7) Despite fact that 16 year-old victim-witness had been
diagnosed with adjustment disorder, cerebral palsy, and
borderline intellectual functioning, believed herself to be an
angel, and could not give her present address, trial court did
not abuse its discretion in finding her competent to testify
where she could remember the schools she attended and
homes she had previously lived in, understood the
distinctions between truth and falsity, and the purpose of the
oath.235

c) Evidence Deemed Insufficient:

(1)  Voir dire inadequate because no demonstration that victim
knew difference between truth and lie and unable to identify
defendant as “Zack” at hearing. Trial court erred in adopting
magistrate’s report even though it found voir dire inadequate;
should have made its own determination of competency.23¢

(2) Not abuse of discretion to determine four year-old child
incompetent where child consistently responded with “I don’t
know” to questions regarding whether anything good or bad
would happen if he lied, and responded “nothing” when asked
what would happen if he lied.237

233 People v. Goble, 354 N.E.2d 108 (Ill.App.1976).

234 State v. Langston, 8th Dist. No. 71578, 1998 WL 57152 (Feb.12, 1998).

235 State v. Hudgins, 5th Dist. Stark No. 2006CA000093, 2007-Ohio-3361.

236 In the Matter of Gibbs, 11th Dist. Trumbull No. 97-L-067, 1998 WL 257315
(Mar. 13, 1998).

237 State v. Street, 122 Ohio App.3d 79 (9th Dist. 1997).
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d) Burden of Proof:

(1) If child under ten, burden on proponent to prove child
competent.238 If child 10 or over, burden on party challenging
competency.239

e) Competency vs. Credibility:

(1)  The issue of competency, which is a question of law for the
court, is separate from the issue of credibility of the witness,
which is a question of fact for the jury.240

(A)  Proper for court to disallow questions on voir dire as to
child’s bias since those type of questions would focus
on credibility, not competency.24!

(B) However, it is improper to deny cross examination
during trial concerning child’s understanding of truth
and falsity since this may go to credibility, a jury
issue.242

(C)  Where child answers defense question that it might be
alright to lie to keep from starving, such answers do not
show lack of appreciation of truth, and involve
credibility, not competency.243

238 State v. Clark, 71 Ohio St.3d 466, 1994-Ohio-43; Schulte v. Schulte, 71 Ohio
St.3d 41, 1994-0Ohio-459.

239 State v. McCoy, 12th Dist. Butler No. CA87-02-012, 1987 WL 18283 (Oct. 12,
1987); In the Matter of Gibbs, 11th Dist. Trumbull No. 97-L-067, 1998 WL 257315 (Mar.
13, 1998); State v. Hertlein, 12th Dist. Brown No. 401, 1983 WL 4291 (Feb. 16, 1983); State
v. Jones, 12th Dist. Brown App. CA2000-11-032, 2001 WL 1402638 (Nov. 13, 2001).

240 State v. Johnson, 12th Dist. Clermont No. CA 85-12-105, 1986 WL 15289 (Dec.
31, 1986), reversed on other grounds, 36 Ohio St.3d 224 (1988); State v. Norwood, 11th
Dist. Lake No. 11-065, 1987 WL 10763 (May 1, 1987).

241 State v. Bunch, 62 Ohio App.3d 801 (9th Dist. 1989).

242 State v. Higgins, 5th Dist. Muskingum No. CA-90-33, 1991 WL 11623 (Jan. 23,
1901).

243 State v. Mayhew, 71 Ohio App.3d 622 (4th Dist. 1991).
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8.

(2) In State v. Moreland, before child testified, defense counsel
requested an opportunity to examine the witness and also to
present other witnesses regarding the child’s ability to testify
truthfully. The trial court denied this request. The court also
denied defense counsel’s request for an independent
psychiatric examination to determine the child’s competency.
After conducting a brief interview with the child eyewitness,
the Court concluded the child was competent to testify.

On appeal defendant contended that the trial court
erroneously failed to hold a full evidentiary hearing on the
child’s competency to testify. Defendant argued that the child
was incompetent to testify because he was subject to repeated
pretrial questioning by police and the prosecution, and also
because the child was affected by “improper influences” of
family members.

The Supreme Court concluded that “all the evidence that
appellant wishes to introduce in a competency hearing relates
to whether the child is to be believed. Therefore, appellant’s
evidence goes to the credibility of the child as a witness rather
than to the admissibility of the child’s testimony.”244 The fact
that child may incorrectly answer questions during voir dire
goes to credibility not competency. 245

Competency vs. Availability:
a) Court did not abuse discretion in refusing to voir dire traumatized

upset child; court declared her unavailable under Evid.R. 804(A) and
allowed in out-of-court statements.246

b) Where child refuses to answer court’s competency voir dire, finding of
incompetency actually finding of unavailability under Evid.R.
804(A).247

1986).

244 State v. Moreland, 50 Ohio St.3d 58 (1990).
245 State v. Leach, 12th Dist. Clermont No. CA2000-05-033, 2001-Ohio-4203.

246 State v. Robison, 4th Dist. Pickaway No. 85 CA 12, 1986 WL 11935 (Oct. 22,

247 State v. Boston, 46 Ohio St.3d 108 (1989).
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c) Trial court erred in ruling the child witness to be available in spite of
the fact that it had found the child to be incompetent to testify.248

d) Five and a half year-old girl who cannot remember incident occurring
two years before is “unavailable” and her out of court statement
admissible due to other “indicia of reliability.”249

e) If the trial court finds a child incompetent to testify, it must also
exclude evidence of the child’s prior statements, regardless of hearsay
exceptions.250

9. Miscellaneous:

a) Excluding defendant but not attorneys from voir dire is not a violation
of confrontation clause where the defendant will be present during
testimony and cross-examination of child at trial.25! Not error nor
violation of Sixth Amendment to exclude defendant and his
attorney.252

(1)  Butcf., due process clause requires presence of defendant.253
b) Where a 12 year-old witness who had been committed to psychiatric

hospital, no competency inquiry by court required since child did not
exhibit unusual behavior.254

248 State v. Rogers, 8th Dist. No. 63979, 1993 WL 515635 (Dec. 9, 1993).

249 State v. Dever, 1st Dist. No. C-880712, 1990 WL 6405 (Jan. 31, 1990) (vacated
by Dever v. Ohio, 498 U.S. 1009), interpreting State v. Boston, supra.

250 State v. Ungerer, 5th Dist. Ashland No. 95COA1125, 1996 WL 362804 (June 5,
1996).

251 Kentucky v. Stincer, 482 U.S. 730, 107 S.Ct. 2658 (1987); State v. Butts, 10th
Dist. No. 88AP-764, 1989 WL 71662 (June 29, 1989).

252 State v. McMillan, 62 Ohio App.3d 565 (9th Dist. 1989); State v. Phillips, 2d
Dist. Montgomery No. 11576, 1990 WL 42316 (April 10, 1990); State v. Short, 12th Dist.
Butler No. CA91-04-066, 1992 WL 158413 (July 6, 1992).

253 State v. Howard, 57 Ohio App.2d 1 (i1st Dist.1978), citing Snyder v.
Massachusetts, 291 U.S. 97, 54 S.Ct. 330 (1934).

254 State v. Cooper, 139 Ohio App.3d 149 (12th Dist. 2000).

56



c) Excluding defendant from voir dire of child at grand jury not error;
rules of evidence not applicable to grand jury. If, however, child is
“voir dired” by court prior to grand jury, finding of judge is not
conclusive for later hearings at trial. Issue of competency is subject to
de novo determination at trial.255

10. Reform of Per se Competency Rule:
a) Rationale

(1) Research shows that children lie no more than adults. 256
Studies indicate no relationship between how children
answered certain competency questions and whether they
were able to be accurate and truthful.

b) Competency of young child should be issue for trier of fact.257

(1) At least 23 states have eliminated competency qualifications
for children by statute or by changing evidence rules.

(2) Ohio Supreme Court recommended amendment of Evid.R.
601 to be issue for trier of fact, but Rules Committee has not
suggested amendment.258

c) “Competency Panel” consisting of attorney, psychiatrist, clinical
psychologist and two lay members would “voir dire” child early in case
and assess competency and advise judge.259

255 State v. Montgomery, 2d Dist. Montgomery No. 10495, 1988 WL 63009 (June
13, 1988).

256 Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on
Sexually Abused Children, N1J, April 1994. Goodman & Michelli, Would You Believe A
Child Witness, PSYCHOLOGY TODAY (Nov. 1981), (cited in Whitcomb and Goodman,
supra.) But cf. Gail S. Goodman, et al., Child Sexual and Physical Abuse: Children’s
Testimony, CHILDREN’S EYE WITNESS MEMORY, p. 1 (Stephen J. Ceci, et al. eds., 1987).

257 Attorney General Task Force on Family Violence, Final Report (Sept. 1984), 38-
39. Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on Sexually
Abused Children, N1J, April 1994.

258 State v. Boston, 46 Ohio St.3d 108 (1989).

259 Hollida Wakefield & Ralph Underwager, ACCUSATION OF CHILD SEXUAL ABUSE
67-97 (1988).
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F. Leading Questions

1.  When a witness is young child, prosecutor may attempt to ask leading

questions.
a) Children are less able to use total recall.260
b) Children are no more susceptible to suggestion than adults.26!

c) But cf. Hollida Wakefield & Ralph Underwager, ACCUSATION OF CHILD
SEXUAL ABUSE 67-97 (1988).

2. Defense Attorney’s Remedy:
a) Objection under Evid.R. 611(C), which states:

(1) “Leading questions should not be used on the direct
examination of a witness except as may be necessary to
develop his testimony.”

(2) Defendant argued that he was entitled to a mistrial because
the state had been permitted to ask the victim-witnesses
leading questions. In most of the instances the defendant
objected and the court sustained the defendant’s objections so
that defendant was not prejudice. Moreover, the state clarified
that the sole leading question was asked because of the
witness’s young age. 262

3. Court Response:

a) Evid.R. 611(A) still permits discretion of court.263

260 Debra Whitcomb and G. Goodman, The Emotional Effects of Testifying on
Sexually Abused Children, N1J, April 1994.

261 Id., citing Moren, The Potential of Children as Eyewitnesses, 3 LAW AND HUMAN
BEHAVIOR (1979), at 304; John Doren, Ed., The Suggestibility of Children’s Recollections:
Implications for Eyewitness Testimony, AM. PSYCHOLOGICAL ASSOC. 193.

262 State v. Brooks, 7th Dist. Mahoning No. 07-MA-79, 2008-Ohio-6600.

263 State v. Madden, 15 Ohio App.3d 130 (12th Dist. 1984); State v. Sturgill, 12th
Dist. Warren No. CA90-12-085, 1991 WL 238256 (Nov. 12, 1991); State v. Cantrall, 8th
Dist. No. 50307, 1986 WL 4666 (April 17, 1986); State v. Harris, 8th Dist. No. 55147, 1989
WL 27753 (Mar. 23, 1989); State v. Skaggs, 10th Dist. No. 84AP-463, 1985 WL 10069
(July 11, 1985); State v. Venia, 6th Dist. Wood No. WD-85-42, 1986 WL 2958 (Mar. 7,
1986); State v. Figueroa, 8th Dist. No. 51587, 1987 WL 11097 (May 14, 1987).
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b)

c)

d)

g)

Where witness is of tender years and questions concern embarrassing
subject matter, the court does not abuse its discretion by permitting
leading questions.264

Trial court’s use of leading questions during competency examination
of four year-old not error.265

Error to prohibit defense attorney from leading four year-old child on
competency voir dire; questions designed to refresh memory.266

Not abuse of discretion to allow leading questions of child where no
showing that leading questions caused child to change her
testimony.267 Leading questions are sometimes necessary with child
victims, if child upset and having difficulty testifying.268 Allowing use
of leading questions with a child is within trial court’s discretion.269

Court may allow prosecution some leeway in asking leading questions
to child victim of sexual abuse.270

Leading questions of witness to murder permitted where used to
facilitate testimony of five year-old child; prosecutor forewarned
defendant and trial court of potential use of leading questions, kept
questions to minimum and used them only where necessary.27!

264 State v. Butterfield, 1st Dist. No. C-840353, 1985 WL 6699 (Mar. 13, 1985).

265 State v. Hartman, 11th Dist. Lake No. 11-254, 1986 WL 14583 (Dec. 19, 1986).

266 State v. Norwood, 11th Dist. Lake No. 11-065, 1987 WL 10763 (May 1, 1987).

267 Id.

268 State v. Barker, 10th Dist. No. 95APA09-1209, 1996 WL 239640 (May 9, 1996).

269 State v. Butler, gth Dist. Lorain No. 96CA006343, 1997 WL 66217 (Jan. 29,

1997).

270 State v. Eberle, 12th Dist. Clermont No. CA97-03-019, 1997 WL 795662 (Dec.
20, 1997); see also, State v. Mader, 8th Dist. No. 78200, 2001 WL 1002365 (Aug. 30,
2001) (13 year-old victim).

271 State v. Brown, 112 Ohio App.3d 583 (12th Dist. 1996).
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G. Use of Sexually Anatomically Correct Dolls

1.  SAC Dolls Generally

a) In recounting to child abuse investigators or when testifying in court,
children may be reluctant, embarrassed or unable to recite the
correct sexual nomenclature or describe the correct sexual activity.272

b) Prosecutors and child abuse team investigators want to use the
nonverbal, assertive conduct of child victims playing with sexually
anatomically correct (SAC) dolls as evidence.

c) During trial, prosecutors will ask child victim questions and use the
dolls as aids or have the child victim demonstrate what occurred
using the dolls.

d) The use of dolls by children elicits two types of testimony: verbal and

nonverbal assertive conduct.

(1)  Verbal testimony occurs when a child makes verbal responses
while playing with the SAC dolls, describing the events or
identifying the participants.

(2) Nonverbal assertive conduct occurs when the child, in
response to questions asking what happened to him or her,
postures the SAC dolls.273

2. Defense Attorney’s Remedy:

a) Objection under theory of hearsay and violation of right of
confrontation; statements to third parties are inherently unreliable.274

3. Court Response:

272 Suzanne M. Sgroi, M.D., HANDBOOK OF CLINICAL INTERVENTION IN CHILD
SEXUAL ABUSE (1982), at 322.

273 State v. Wagner, 30 Ohio App.3d 261 (8th Dist. 1986).

274 Ralph Underwager and Hollida Wakefield, THE REAL WORLD OF CHILD
INTERROGATIONS (1990), and Hollida Wakefield & Ralph Underwager, ACCUSATION OF
CHILD SEXUAL ABUSE 67-97 (1988); but cf., A. Salter, ACCURACY OF EXPERT TESTIMONY IN
CHILD ABUSE CASES: A CASE STUDY OF RALPH UNDERWAGER; Barbara Walling Boat, Ph.D. &
Mark D. Everson, Ph.D., Using Anatomical Dolls: Guidelines for Interviewing Young
Children in Sexual Abuse Investigations, (1986), available from the University of North
Carolina, Chapel Hill, Department of Psychiatry.
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a) Use of dolls in courtroom to illustrate victim’s testimony is not an
abuse of discretion.275

b) “We recognize that many professionals criticize the use of SAC dolls
in the diagnosis of sexual abuse. They assert that there is no
consistent interview format associated with the use of SAC dolls.
Also, they claim that there is little or no comparison data describing
the response of non-abused children to SAC dolls as compared to the
response of abused children. In this case, since Dr. Lord had other
evidence of the alleged abuse, we need not decide whether an expert
opinion based only the child’s manipulation of SAC dolls is
reliable.”276

c) Argument that child could not use dolls in court unless State
established that victim unable to testify without dolls discounted.277

d) Numerous studies criticize use of dolls for diagnosis (not necessarily
use of dolls in courtroom testimony).278

e) Nonverbal assertive conduct with dolls obtained by rape team
physician for purposes of diagnosis and treatment is an exception to

275 State v. Lee, 9 Ohio App.3d 282 (9th Dist. 1983); State v. Ringer, 9th Dist.
Summit No. 12451, 1986 WL 15276 (Dec. 31, 1986); State v. Hart, 57 Ohio App.3d 4 (6th
Dist. 1988).

276 State v. Boston, 46 Ohio St.3d 108 at 120 (1989), fn.8.
277 State v. Dubose, 8th Dist. No. 56174, 1989 WL 142916 (Nov. 22, 1989).

278 Myrna S. Raeder, Navigating Between Scylla and Charybdis: Ohio’s Efforts to
Protect Children Without Eviscerating The Rights of Criminal Defendants, 25 UNIV. OF
ToLEDO L.R. 43, 138 (1994); V.M. Friedemann & M.K. Morgan, INTERVIEWING SEXUAL
ABUSE VICTIMS USING ANATOMICAL DOLLS: THE PROFESSIONALS’ GUIDEBOOK, Eugene,
Oregon, Migima Designs, Inc. (1985); R.M. Gabriel, Anatomically Correct Dolls in the
Diagnosis of Sexual Abuse of Children, THE JOURNAL OF MELANIE KLEIN SOCIETY, pp. 32,
40-51 (1985); L. Jampole & M.K. Weeber (1987), An Assessment of the Behavior of
Sexually Abused and Non-abused Children with Anatomically Correct Dolls, CHILD
ABUSE AND NEGLECT, pp.11, 187-194; S. White, G.S. Strom & G. Santilli, Interviewing
Young Sexual Abuse Victims with Anatomically Correct Dolls (1985 October), paper
presented at the 32nd Annual Meeting of the American Academy of Child Psychiatry, San
Antonio, Texas.
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the hearsay rule under Evid.R. 803(4).279 Medical treatment hearsay
exception firmly rooted hearsay exception may be inherently
trustworthy.28¢ But cf. State v. Boston, where Ohio Supreme Court
had “serious reservations” about the use of 803(4) where the child is
of “tender years.”281

f) Statements using dolls by three year-old to administrative head of
children’s services not within the hearsay exception since her
administrative skills were not sufficient to qualify her as a child abuse
team expert in child sexual abuse.282

H. Evidence of Defendant’s Character

1. Generally:

a) Under Evid.R. 404(A)(1) evidence of an accused’s character trait is
admissible when the character trait to be proven is pertinent to the
issues of the case.

b) A trial court’s decision regarding the admission of a defendant’s other
acts will be reviewed for abuse of discretion.283

c) If admissible, proof of the character trait may be made by testimony as
to reputation in the community or by lay opinion. Evid.R. 405(A).

(1)  With lay opinion, it must concern the personal opinion of the
witness and be based upon a personal acquaintance with the
defendant.284

2. Evidence Held Admissible:

279 State v. Barnes, 12th Dist. Clermont No. CA84-05-041, 1985 WL 7980 (April 18,
1985); State v. Humfleet, 12th Dist. Clermont Nos. CA84-04-031, CA84-05-036, 1985 WL
7728 (Sept. 9, 1985); United States v. Iron Shell, 633 F.2d 77 (8th Cir.1980).

280 Jdaho v. Wright, 497 U.S. 805, 110 S.Ct. 3139 (1990).

281 State v. Boston, 46 Ohio St.3d 108 (1989).

282 In re Reeder v Reeder, 12th Dist. Madison Nos. CA84-10-034, CA85-03-009,
1986 WL 2179 (Feb. 18, 1986).

283 State v. Kirby, gth Dist. Summit No. 27060, 2014-Ohio-5643.

284 State v. Ambrosia, 67 Ohio App.3d 552 (6th Dist. 1990).
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3.

a)

b)

Where defendant spoke with separate twelve year-old victims on
computer prior to abusing them and then touched the victims’ breasts
in a similar fashion, testimony regarding the similarity of the acts
admissible under Evid.R. 404(B) for purposes of showing defendant’s
plan, motive and scheme.285

“The evidence clearly shows preparation, plan, and knowledge. The
defendant used child pornography movies in the process of grooming
plaintiff for further sexual abuse. Showing these movies was an effort
on defendant’s part to make her believe that there was nothing wrong
with the abuse which was occurring.” When they were watching the
movies defendant pointed out different things that were going on in
the movies. Evid.R. 404(B) permits the introduction into evidence of
statements that tend to prove, inter alia, preparation or motive.286

Evidence of the defendant’s other acts were admissible to prove the
identity of the defendant as the attacker because defendant claimed
that one of the victim’s other customers could have been
responsible.287

Evidence Held Inadmissible:

a)

Videotape of defendant playing with his own children, to show that he
acted appropriately with children, was inadmissible: (1) although the
defendant’s actions with children were at issue, the videotape was not
relevant because the charges did not concern his interactions with his
own children, and (2) there was no guarantee the videotape was
unbiased or trustworthy as the defendant failed to show when the
videotape was made or for what purpose.288

I. Expert Witnesses

1.

In General:

285 State v. Travis, 9th Dist. Medina No. 06CA0075-M, 2007-Ohio-6683.

286 State v. Poling, 11th Dist. Ashtabula No. 2008-A-0071, 2010-Ohio-1155. See
also State v. Broom, 40 Ohio St.3d 277, 533 N.E.2d 682 (1988) and State v. Crotts, 104
Ohio St.3d 432, 2004-Ohio-6550, 820 N.E.2d 302.

287 State v. Kirby, gth Dist. Summit No. 27060, 2014-Ohio-5643.

288 State v. Baker, 12th Dist. Clermont No. CA98-11-108, 1999 WL 636479 (Aug.

23, 1999).
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a) Prosecuting attorney will often ask physicians, social workers or other
child abuse team members their opinions as to whether the injuries
suffered by the victim/child were consistent with sexual abuse.

b) Defense Attorney’s Remedy:
(1)  Objection under Evid.R. 702, which reads as follows:

(A)  “If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as an
expert by his knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion
or otherwise.”

c) Court Response:

(1) The U.S. Supreme Court now has rejected the general
acceptance requirement for expert testimony; the standard
for admissibility is whether the testimony will aid the trier of
fact.289

(2) The trial court must rule on admissibility and this entails a
preliminary assessment of whether the reasoning or
methodology underlying the testimony is scientifically valid
and whether the reasoning or methodology can be properly
applied to the facts in issue.

(3) In performing their function the courts may consider a
number of factors:

(A) the court should determine whether the scientific
theory or technique can be and has been tested. Citing
scientific authorities, the Court recognized that a
hallmark of science is empirical testing.

(B)  whether a theory or technique has been subjected to
peer review and publication is a relevant, though not
dispositive, consideration in assessing scientific
validity. The peer review and publication process
increases the likelihood that flaws in methodology will
be detected.

289 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786
(1993).
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(C) atechnique’s known or potential rate of error is also a
relevant factor.

(D) the existence and maintenance of standards
controlling the technique’s operation is another
indicium of trustworthiness.

(E) “general acceptance” remains an important factor.

(4) In Ohio, Evid. Rule 702 has been amended to read as follows:
A witness may testify as an expert if all of the following apply:

(A) thewitness’ testimony either relates to matters beyond
the knowledge or experience possessed by lay persons
or dispels a misconception common among lay
persons.

(B) the witness is qualified as an expert by specialized
knowledge, skill, experience, training, or education
regarding the subject matter of the testimony;

(C) the witness’ testimony is based on reliable scientific,
technical, or other specialized information, to the
extent that the testimony reports the result of a
procedure, test, or experiment, the testimony is
reliable only if all of the following apply:

i. the theory upon which the procedure, test, or
experiment is based is objectively verifiable or is
validly derived from widely accepted
knowledge, facts, or principles;

ii. the design of the procedure, test, or experiment
reliably implements the theory;

iii. the particular procedure, test, or experiment
was conducted in a way that will yield an
accurate result.290

(5) The Court appears to have expanded this aspect of the rule.
The trial court had disallowed the testimony of two

290 See also Michael Lepp & Christopher B. McNeil, The Trial Judge as Gatekeeper
for Scientific Evidence: Will Ohio Rule of Evidence 102 Frustrate the Ohio Courts’ Rule
Under Daubert v Merrell Dow? (1993), 27 AKRON LAW REVIEW 89.
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psychiatrists because they had based their opinions of
insanity on police reports, hospital records, and reports of
other doctors. They had, however, also examined the
defendant. The Supreme Court concluded: “[W]here an
expert bases his opinion, in whole or in major part, on facts or
data perceived by him, the requirements of Evid.R. 703 has
been satisfied. It is important to note that Evid.R. 703 is
written in the disjunctive. Opinions may be based on
perceptions or facts or data admitted in evidence.” Many of
these records were probably admissible as business
records. 291 The court reaffirmed the “major parts” rule:
Solomon permits expert opinions under Rule 703 “despite
their being partially based on medical reports not in evidence,
where the doctors had personally examined the defendant.”292
In a child abuse prosecution, a physician “opined that Angel
had been sexually abused. [The expert] formed her opinion
after obtaining the history from Angel, examining her and
hearing Angel’s own statements, which were testified to at the
trial by Angel.”293

(6)  Ohio Supreme Court has not adopted the “Frye Test” and the
following observation concerning it in State v. Williams:

(A) “As stated by Professor McCormick: *** General
scientific acceptance is a proper condition for taking
judicial notice of scientific facts, but not a criterion for
the admissibility of scientific evidence. Any relevant
conclusions which are supported by a qualified expert
witness should be received unless there are other
reasons for exclusion. Particularly, probative value
may be overborne by the familiar dangers of
prejudicing or misleading the jury, and undue
consumption of time. If the courts used this approach,
instead of repeating a supposed requirement of general
acceptance not elsewhere imposed, they would arrive
at a practical way of utilizing the results of scientific
advances. McCormick, Evidence (2 Ed., Cleary Ed.
1972) 491, Section 203.294

291 State v. Solomon, 59 Ohio St.3d 124, 126 (1991).
292 State v. Mack, 73 Ohio St.3d 502, 512, 1995-Ohio-273.
293 State v. Kelly, 93 Ohio App.3d 257, 265 (5th Dist. 1994).

294 State v. Williams, 4 Ohio St.3d 53, 57 (1983).
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2.  Physicians and Psychologists
a) Scope Of Opinions:

(1) Child Abuse Team psychologist, after observing child play
with dolls in three sessions and interviewing child, and the
Child Abuse Team pediatrician are able to render an opinion
that the behavior of the child is unique to a child who has
experienced sexual abuse. Opinion that penetration is
probable is permissible. Also holds that reference to general
credibility of child witness is permissible. One doctor,
pediatrician, testified that “there was probable vagina and
possible rectal penetration.” According to the Supreme Court,
“possible” was explained by the witness to mean more than
50% certainty - “probability” more than 90%. The expert did
not have to testify in terms of “reasonable medical certainty.”
All that was required was that the context and phrasing of the
doctor’s statement made it clear that the expert was testifying
that something was at least more likely than not. However,
psychologist could not testify that child did not fantasize in
telling history to pediatrician, this being beyond
Evid.R.704.295

(2) Clinical psychologist or psychologist’s assistant can testify
that behavior of child victim is consistent with behavior
observed in sexually abused children - not considered
vouching.296

(3) Psychologist’s testimony that victim suffered from
posttraumatic stress disorder was admissible; victim's
demeanor after incident was relevant and important to
corroborate that she was raped where the defendant argued
consent.297

(4) Mere fact that qualified psychologist does not testify about
“child sexual abuse accommodation syndrome” or other

295 State v. Boston, 46 Ohio St.3d 108 (1989); for a good discussion on the standard
for admissibility, see C. Hallinan, Expert Testimony Under Ohio’s Revised Evidence Rule
702, 30 OACTA QUARTERLY REVIEW, No. 2 (Spring 95).

296 State v. Stowers, 81 Ohio St.3d 260, 1998-Ohio-632; State v. Hudgins, 5th Dist.
Stark No. 2006CA00093, 2007-Ohio-3361.

297 State v. Martens, 90 Ohio App.3d 338 (3rd Dist. 1993).
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psychological conditions does not render her testimony
irrelevant where she discusses the procedures and results of
the Multiphasic Personality Inventory Adolescent version test
administered to the child victim; such discussion required the
interpretation of an expert.298

b) Pre-Boston And Pre-Stowers Cases:

(1)  Statement to intake psychologist of children’s services within
Evid.R. 803(4).299

(2) Physicians who are members of the child abuse team who
have treated the child are permitted to testify as to whether or
not injuries received by the child are consistent with child
sexual abuse.300

(3) Psychologist’s testimony that victim’s continual soiling of
pants is consistent with anal rape is permissible. 301
Psychologist able to testify as to opinion that victim was
abused but not as to truthfulness.302

(4)  Psychologist can offer opinion that child was physically
abused and comment on credibility.303

(5) Testimony from doctor that victim suffered from rape trauma
syndrome relevant to corroborate victim’s testimony that she
was raped and its probative value outweighs prejudice.304

298 State v. Cripps, 12th Dist. Preble No. CA 97-12-031, 1998 WL 568683 (Sept. 8,
1998).

299 State v. McCollum, 6th Dist. Sandusky No. S-88-15, 1989 WL 35502 (Apr. 14,
1989), citing State v. Wilson, 8th Dist. No. 52031, 1987 WL 10042 (April 23, 1987).

300 State v. Robinette, 5th Dist. Morrow No. CA-652, 1987 WL 7153 (Feb. 27, 1987).

301 State v. Barnes, 12th Dist. Clermont No. CA84-05-041, 1985 WL 7980 (April 8,
1985).

302 State v. Grewell, 5th Dist. Coshocton No. 87-CA-18, 1988 WL 59443 (June 1,
1988), affd, 45 Ohio St.3d 4 (1989).

303 In re Spears, 4th Dist. Athens No. 1200, 1984 WL 5682 (Dec. 10, 1984).

304 State v. Whitman, 16 Ohio App.3d 246 (11th Dist. 1984).
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c) Post Boston - Pre Stowers Cases:
(1)  Expert testimony was admissible in the following cases:

(A) Doctor’s testimony that his findings “compatible” with
victim’s story of abuse not vouching for witness and is
permitted under Boston.305

(B) Doctor can testify that victim’s statements are
consistent with her injuries; such testimony is not
vouching.306

(C) Testimony that victim displayed characteristics of a
child who had been abused not error.307

(D) Testimony from doctor that she “discovered no
inconsistencies” and general testimony about what
factors to use in determining credibility of victims in
general not error.308

(E) Allowing statement to doctor from Children’s Hospital
of 3-1/2 year-old girl as to her rape by her father not
error.309

305 State v. Moore, 9th Dist. Medina No. 1736, 1989 WL 21233 (Mar. 8, 1989); State
v. Dawson, 9th Summit No. 15054, 1991 WL 259531 (Dec. 4, 1991).

306 State v. Proffitt, 72 Ohio App.3d. 807 (12th Dist. 1991); State v. Lewis, 9th Dist.
Summit No. 14632, 1991 WL 156559 (Aug. 14, 1991).

307 State v. Short, 12th Dist. Butler No. CA91-04-066, 1992 WL 158413 (July 6,
1992); See Horner, T., Prediction, Prevention and Clinical Expertise in Child Custody
Cases in which Allegations of Child Sexual Abuse Have Been Made, Family Law Quarterly,
Vol. XXVI, No.2 (1992), p.141.

308 State v. Alderman, 4th Dist. Athens No. CA 1433, 1990 WL 253034 (Dec. 11,
1990); State v. Ames, 12th Dist. Butler No. CA2000-02-024, 2001 WL 649734 (June 11,
2001) (where Defense council raises issue on cross of psychologist as to victim’s
credibility, the State is permitted to follow up with questions whether victim was
consistent during her interview with the psychologist.)

309 State v. Dever, 1st Dist. No. C-880712, 1990 WL 6405 (Jan. 31, 1990), citing
State v. Boston, 46 Ohio St.3d 108 (1989).
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(F) Testimony of witness qualified as expert in child
psychology and sexual abuse concerning typical sexual
reactions of young people did not violate Boston.310

(G) Psychologist’s testimony that reaction of child victims
in tests were consistent with allegations of sexual abuse
not error.31

(H) Psychologist permitted to offer opinion that child was
victim of incest.3:2 Expert may offer her opinion as to
whether child is victim of sexual abuse.3!3

(I)  Doctor can testify that he believed victim was sexually
abused.314

(J)  “Wefind that the trial court did not abuse its discretion
in allowing Det. Riley to testify concerning the outward
appearance of children who have been sexually abused
in order to combat the inference that David’s testimony
was not credible.”315

(K)  Psychologist testimony concerning interview protocol
to determine if child’s report is consistent with children
her age admissible.316

310 State v. Daniel, 97 Ohio App.3d 548 (10th Dist. 1994).

311 State v. Sibert, 98 Ohio App.3d 412 (4th Dist. 1994).
312 State v. Lewis, 9th Dist. Summit No. 14632, 1991 WL 156559 (Aug. 14, 1991);
State v. Battista, 5th Dist. Stark No. CA-8612, 1992 WL 29225 (Feb. 10, 1992).

313 In the Matter of Dooley, 12th Dist. Butler No. CA93-09-178, 1994 WL 233155
(May 31, 1994), citing State v. Boston, 46 Ohio St.3d 108 (1989); State v. Vaughn, 106
Ohio App.3d 775 (12th Dist. 1995); State v. Adams, 4th Dist. Washington No. 90CA5, 1991
WL 62184 (Apr. 16, 1991); State v. France, 9th Dist. Summit No. 15198, 1992 WL 41285
(Mar. 4, 1992); State v. Fuentes, 8th Dist. No. 56799, 1990 WL 66469 (May 17, 1990).

314 State v. Wilcher, 9th Dist. Summit No. 14236, 1990 WL 28111 (Mar. 14, 1990).

315 State v. McMillan, 69 Ohio App.3d 36 (9th Dist. 1990).

316 State v. Lacy, 12th Dist. Butler No. CA9g5-12-221, 1996 WL 688789 (Dec. 2,
1996).
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(L)

(M)

(N)

(0)

(P)

Testimony of detective regarding investigation
protocols did not improperly bolster the victim’s
credibility and is, therefore, admissible. 317

Testimony by nine year-old victim’s treating
psychologist that, in his opinion, alleged victim was
sexually abused was admissible, and was not improper
testimony as to veracity of statements by alleged
victim. Psychotherapist’s testimony that alleged sex
offense victim had been sexually abused was not
rendered inadmissible by fact that psychotherapist had
used “galvanic skin machine” which is used as portion
of polygraph test, on alleged victim; psychotherapist
did not give opinion on alleged victim’s veracity since
machine used to help victim learn to relax, not as
means of evaluation.3:8

Psychologist who treated defendant’s four year-old and
six year-old daughters was qualified to testify as expert
that daughters had been sexually abused, even though
psychologist did not have a medical degree;
psychologist testified that this opinion was based on
her personal observation of one daughter’s sexual
acting out during counseling sessions, on fact that
other daughter acted out in similar fashion, and on
children's accounts of the attacks.319

Examining pediatrician can testify as to opinion
whether or not victim had been sexually molested and
explain that lack of physical evidence in examination
not inconsistent with child abuse.320

Expert testimony as to posttraumatic stress disorder in
children was properly admitted.32:

317 State v. McGlown, 6th Dist. Lucas No. L-07-1163, 2009-Ohio-2160.

318 State v. Eben, 81 Ohio App.3d 341 (4th Dist. 1992); State v. Wolfe, 81 Ohio

App.3d 624 (11th Dist. 1992).

319 State v. Kelly, 93 Ohio App.3d 257 (5th Dist. 1994); Evid.R. 703.

320 State v. Burrell, 89 Ohio App.3d 737 (9th Dist. 1993).

321 State v. Bidinost, 71 Ohio St.3d 449, 1994-Ohio-465. For more discussion on
posttraumatic stress disorder, see Kathy A. Tatone, Sexual Abuse Litigation:
Opportunities and Obstacles, TRIAL, Feb. 1995, at 66.
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Q)

(R)

(S)

(T)

(U)

V)

Nurse practitioner who has examined over 900
children for sexual abuse qualifies as expert.322

Question of psychologist “Do you have opinion
whether or not victim exhibited evidence of a child that
has been sexually abused?” without objections not
plain error where court later gives instruction that only
the jury can determine credibility.323

While testimony by doctor that victim was not
fabricating did not rise to the level of plain error, failure
of defense counsel to object held to be ineffective
assistance of counsel.324

Not plain error for doctor to testify regarding basis for
opinion even though basis included child’s demeanor
and responses to questions; he did not testify as to his
opinion regarding child’s veracity.325

Testimony of medical doctor and social worker was
permissible where they testified after the children and
did not render opinions as to the veracity of the
children’s statements, but only as to their findings and
general attributes of child abuse.32¢

Expert testimony is admissible where psychologist
never vouched for the credibility of the victim or
indicated that her testimony was truthful, she only

322 State v. Pierce, 9th Dist. Summit No. 17684, 1997 WL 72098 (Feb. 12, 1997).

323 State v. Black, 12th Dist. Butler No. CA95-06-102, 1996 WL 189031 (Apr. 22,

1996).

324 State v. Jones, 114 Ohio App.3d 306 (2d Dist. 1996).

325 State v. Cardosi, 122 Ohio App.3d 70 (9th Dist. 1997).

326 State v. Fuson, 5th Dist. Knox No. 97 CA 000023, 1998 WL 518259 (Aug. 11,
1998) (stating also that “Boston does not apply when the child victim actually testifies and
is subjected to cross-examination.”).
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W)

testified about the victim’s symptoms as revealed
through psychological testing.327

Testimony of sexual assault nurse examiner (“SANE
nurse”) was not plain error where SANE nurse testified
about her experience, specialized training, case
reviews, and prior expert witness testimony. Trial
counsel was not ineffective for failing to object to the
SANE nurse’s testimony. 328

(2) Expert testimony was inadmissible in the following cases:329

(A)

(B)

©)

Expert may testify about general characteristics of
child abuse phenomenon and the symptoms generally
exhibited by victims and may also relate pertinent
observations as to demeanor and conduct of specific
victim, but may not express opinion that child was
sexually abused. The court found the following
admitted testimony error (albeit waived): “I can say
that there’s nothing in my history or physical
examination inconsistent with the diagnosis of sexual
abuse. It’s an extremely strong conclusion I can reach
because of the time I spent with the child and her
mother.”330

Doctor’s opinion whether or not victim was
“malingering” (lying) improper.33t

Doctor’s (Ph.D, child development specialist)
testimony that child victim fulfilled certain

327 State v. Cripps, 12th Dist. Preble No. CA 97-12-031, 1998 WL 568683 (Sept. 8,

1998).

328 State v. Gamble, 2d Dist. Montgomery No. 25639, 2014-Ohio-1277, 1 40.

329 See State v. Phillips, 2d Dist. Montgomery No. 11576, 1990 WL 42316 (April 10,
1990) (for a good discussion of when witness impermissibly vouches for truthfulness of

victim).

330 State v. Duke, 8th Dist. No. 52604, 1988 WL 88862 (Aug. 25, 1988).

33t State v. Edwards, 123 Ohio App.3d 43 (6th Dist. 1997); State v. Mona, 9th Dist.
Summit No. 14818, 1991 WL 116306 (June 19, 1991); State v. Burns, 8th Dist. Nos. 58202,
58212, 1991 WL 34725 (Mar. 14, 1991), citing State v. Moreland, 50 Ohio St.3d 58 (1990).
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(D)

(E)

(F)

G)

(H)

“checkpoints of credibility,” her account was consistent
with her verbalization and demonstrations, held to be
error.332

Clinical psychologist cannot testify that based on
testing, defendant did not have characteristics of a
pedophile per rape shield.333

Psychologist cannot offer opinion of child’s credibility
where he has not conducted examination of victim.334
Psychologist and member of child abuse hospital team
could not testify as to credibility.335

Pediatrician cannot testify as to opinion that child was
sexually abused; pediatrician’s testimony that children
of victim’s age were unlikely to fabricate story was
prejudicial.33¢

Where court admits psychologist as expert, testimony
that 15 year-old girl was suffering from “posttraumatic
stress disorder” impermissible and was in fact
vouching for credibility.337

General testimony concerning patterns found in child
sexual abuse inadmissible because used solely to
bolster children’s credibility; expert did not reach any
conclusion in her testimony.338

332 State v. Hamilton (1991), 77 Ohio App.3d 293, citing State v. Boston, 46 Ohio
St.3d 108 (1989) and distinguishing State v. Phillips, supra.

333 State v. Ambrosia, 67 Ohio App.3d 552 (6th Dist. 1990).

334 State v. Whitt, 68 Ohio App.3d 752 (8th Dist.1991).

335 State v. Duff, 10th Dist. No. 89AP-760, 1990 WL 34761 (March 29, 1990).

336 State v. Cantlebarry, 69 Ohio App.3d 216 (10th Dist. 1990).

337 State v. Hollon, 12th Dist. Clermont No. CA90-03-029, 1991 WL 7938 (Jan. 28,
1991), citing State v. Davis, 64 Ohio App.3d 334 (12th Dist. 1989), and distinguishing
State v. Boston, 46 Ohio St.3d 108 (1989).

338 State v. Price, 80 Ohio App.3d 35 (3rd Dist. 1992); State v. Macias, 6th Dist.
Lucas No. L-99-1363, 2001 WL 640893 (June 8, 2001); State v. Hruby, 8th Dist. No.
81303, 2003-0Ohio-746; State v. Draughon, 10th Dist. No. 02AP-895, 2004-Ohio-320.
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ey

@)

(K)

(L)

M)

Expert witness's testimony that behavior of alleged
child victim of sexual abuse is consistent with behavior
observed in sexually abused children is admissible,
even if it conveys expert's belief that child was actually
abused, as expert testimony on this ultimate issue is
permissible as aid to jurors. 339

Testimony from psychologist as to whether child’s
statements were product of child’s imagination
improperly admitted; defendant did not “invite error”
through opening statement which inferred child had
been coached.340

While psychologist was qualified to testify as to general
behavior of pedophiles, here the testimony tended to
trait of defendant’s character. Inadmissible under
Evid.R. 404, in that it linked other acts of defendant
with other children and classified them as pedophile
acts.341

Counselor testimony of “I can tell you... reasons why I
believe... victim” plain error.342

Trial court’s instructions to jury to strike statement of
psychologist opinion of credibility sufficient to prevent
reversal.343

d) Post Boston- Post Stowers Cases:

(1)  Expert may testify that a child has been sexually abused, but
not as to whom the perpetrator was.344

339 State v. Stowers, 81 Ohio St.3d 260, 1998-Ohio-632, abrogating State v. Givens,
12th Dist. Warren No. CA92-02-015, 1992 WL 329453.

340 State v. McWhite, 73 Ohio App.3d 323 (6th Dist. 1991).

341 State v. Smith, 84 Ohio App.3d 647 (2d Dist. 1992).

342 State v. Yarber, 102 Ohio App.3d 185 (12th Dist. 1995).

343 State v. Fenton, 68 Ohio App.3d 412 (6th Dist. 1990).

344 State v. Freistuhler, 3rd Dist. Shelby No. 17-97-19, 1998 WL 229782 (Apr. 3,

1998).
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(2)

(3)

4

(5)

Trial court erred by allowing a social worker to testify that she
believed the complaining witness was a victim of sexual abuse,
even though Defendant failed to object to the testimony when
it was given.345

Expert psychologist, when directly asked whether or not the
victim was telling the truth, attempted to phrase the answer
as admissible testimony by responding that the victim had
given a genuine report of an experience she had. Despite the
wording of the expert’s response, the question was designed
to, and did, elicit a response concerning the veracity of the
victim, and therefore defendant was deprived fair
representation during the testimony of the State’s expert
witness by his counsel’s failure to object to the testimony.346

An expert does not need physical findings to reach a diagnosis
regarding abuse. If the expert relies on other facts in addition
to the child’s statements, then the expert’s opinion is not an
improper statement on the child’s veracity.347

(A) No error in admitting testimony of social worker
qualified as an expert on child abuse where he relied
upon information received from physicians,
corroboration of childrens’ physical description of the
defendant’s anatomy, the demeanor of the children,
and his past experience in dealing with sexually abused
children in addition to the statements of abused
children.348

No error in admission of social worker’s testimony that the
allegations against the defendant were “indicated” where term
was defined as the existence of “some evidence, be they
statements, consistent statements, physical evidence, [or]
corroboration with statements that suggests the alleged
incident could have occurred.” According to the Eighth
District, such a determination is not considered testimony
regarding veracity, but rather a reflection of the social work

345 State v. Pizzillo, 7th Dist. Carroll No. 746, 2002-Ohio-446.

346 In re Wesley Rooney, 8th Dist. No. 77212, 2000 WL 1513776 (Oct. 12, 2000).

347 State v. Jordan, 7th Dist. Harrison No. 06 HA 586, 2007-Ohio-3333.

348 Id.
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(6)

(7)

(8)

agency’s policy regarding child abuse case classification, in
that the incident “could have occurred.”349

State v. Winterich, 8th Dist. No. 89581, 2008-Ohio-1813
provides several examples of infirmities within such expert
testimony.

(A)  While social workers may testify as to their disposition
in an alleged sexual abuse case, they cannot testify as
to the truthfulness or credibility of the alleged victim.
Testimony of social worker that child victim “seemed
believable” improper; social worker had seen
“thousands” of child abuse cases, making it likely that
jury would defer to her opinion as to credibility.35°

(B) Doctor’s diagnosis of “presumed” sexual abuse
improperly considered because it stemmed only from
victim’s statements and redness around vagina which
admittedly could have stemmed from any number of
causes.35!

(C) Nurse’s diagnosis of alleged sexual abuse as “very
possible” improperly considered because it stemmed
only from victim’s statements and inconclusive
medical exam.352

Social worker could not testify as to victims’ veracity, but, if
children testified, could lend additional support for the truth
of the facts testified to by the children or assist the fact-finder
in assessing their veracity.353

A trial court did not commit plain error by allowing a SANE
nurse to testify that she suffered nightmares from hearing the
victim’s account of the rape. The State used the SANE nurse’s

349 State v. Whitfield, 8th Dist. No. 89570, 2008-Ohio-1090, citing State v.
Smelcer, 89 Ohio App.3d 115 (8th Dist. 1993).

350 State v. Winterich, 8th Dist. No. 89581, 2008-Ohio-1813.

351 Id.

352 Id.

353 State v. Barnes, 12th Dist. Clermont Nos. 2007 CR 0327, 2007 CR 0417, 2008-

Ohio-56009.
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testimony to show that the SANE nurse specifically
remembered the victim’s account despite having treated over
150 sexual assault victims, not to impermissibly bolster the
victim’s credibility.354

e) Rape Trauma Syndrome:

(1)

(2)

(3)

4)

Testimony that child victim suffering from rape trauma
syndrome (that child was reluctant to mention the event to
authority figure) was permitted to counter defense suggestion
that lateness in reporting was indicia of fabrication. 355
Opinion that child’s actions consistent with rape trauma
syndrome allowed.356

Testimony regarding severity of rape victim’s injuries and her
prognosis for “severe psychological, emotional, social, and
sexual problems” to develop over months and years was not
evidence of rape trauma syndrome (RTS) and, thus,
defendant was not entitled to rebut that evidence by showing
that victim was not exhibiting symptoms of RTS; there was no
mention of RTS in state’s testimony, no description of its
symptoms, and no indication that victim was suffering from
RTS, and purpose of the testimony was to establish “serious
physical harm” element of felonious assault.357

Witness who had worked in psychology although not licensed,
employed as therapist and who had read over 50 books on
sexual abuse of children is an expert under Evid.R. 702 to
testify as to general symptoms of child sexual abuse.358

While the highest courts of other states have split on the
admissibility of testimony regarding rape trauma syndrome,
the majority find it inadmissible to prove that a rape in fact
occurred.

(A) Admissible

354 State v. Dye, 10th Dist. No. 13AP-420, 2014-Ohio-1067.

355 State v. Ziruolo, 9th Dist. Summit No. 11960, 1985 WL 10834 (June 26, 1985).
356 State v. Moore, 9th Dist. Medina No. 1736, 1989 WL 21233 (Mar. 8, 1989).
357 State v. Jones, 83 Ohio App.3d 723 (2d Dist. 1992).

358 State v. Gordon, 11th Dist. Geauga No. 1410, 1989 WL 260228 (Mar. 31, 1989).
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i. Psychiatrist’s testimony that victim had suffered
from rape trauma syndrome was relevant in
rape prosecution in which defense raised
defense of consent and did not invade province
of jury.359

(B) Inadmissible

i. Addressing defense of consent, expert’s
conclusion that rape victim suffered from rape
trauma syndrome inadmissible, as it served to
bolster credibility of victim; probative value of
testimony outweighed by prejudice.360

ii. Addressing defense of consent, expert
testimony regarding rape trauma syndrome not
viewed as fact-finding tool, but rather as
therapeutic tool useful in counseling; because
evidence regarding the reactions of other people
does not assist jury in role as fact-finder,
testimony inadmissible.36!

iii. Expert testimony regarding rape trauma
syndrome inadmissible to prove that rape in fact
occurred; rape trauma syndrome developed as
therapeutic tool for counselors rather than to
determine “truth” or “accuracy” of particular
past event.362

(5) Testimony by doctor who “is clearly well versed in all aspect
of child abuse, including psychological and behavioral...did
not abuse trial court discretion in declaring the doctor an
expert in the area of child abuse.” The doctor’s testimony
demonstrates that his opinion is based on the behavior of

359 State v. Marks, 231 Kan. 645, 647 P.2d 1292 (Kan. 1982).

360 State v. Taylor, 663 S.W.2d 235 (Mo. 1984) (rejecting Kansas Supreme Court’s
State v. Marks decision; agreeing with Minnesota Supreme Court’s State v. Saldana
decision and California Supreme Court’s People v. Bledsoe decision).

361 State v. Saldana, 324 N.W.2d 227 (Minn. 1982).

362 People v. Bledsoe, 681 P.2d 291 (Cal. 1984) (reviewing State v. Marks, State v.
Taylor, and State v. Saldana decisions).
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other children in similar situations.” Furthermore, the
doctors training and experiences have exposed him to the
mental processes of adults and children and the behavioral
aspects of child abuse victims.363

f) Child Abuse Syndrome:

(1)

(2)

Doctor can testify about child abuse syndrome and whether
symptoms experienced by victim were consistent with child
abuse syndrome.3%4 But defense attorney not permitted to
cross-examine expert who testified that child suffered from
child abuse syndrome as to possible causation from prior
sexual activity for reason that Rape Shield prohibits such
testimony. 365 Answer of doctor, “could be,” was
permissible.366 “Therapist” at children services able to testify
as to percentage of children who do not recount full story first
time.367

One of the more common errors involves misunderstanding
the Child Sexual Abuse Accommodation Syndrome (CSAAS)
described by Dr. Roland Summit (Summit 1983).
Dr. Summit did not intend the syndrome as a diagnostic
device:

(A) CSAAS is not the sexual abuse analogue of battered
child syndrome, which is diagnostic of physical abuse.
Unfortunately, attorneys sometimes overlook this
limitation and seek to prove sexual abuse with evidence
that a child fits the requirements of CSAAS.
Surprisingly, a number of mental health professionals
aid and abet the error by supplying such testimony.
Little wonder judges become confused and suspicious

363 State v. Poling, 11th Dist. Ashtabula No. 2008-A-0071, 2010-Ohio-1155.

364 State v. Garfield, 34 Ohio App.3d 300 (11th Dist. 1086); State v. Reger, oth Dist.
Summit Nos. 12378, 12384, 1986 WL 5699 (May 14, 1986); State v. Little, 5th Dist.
Richland No. CA-2176, 1984 WL 4438 (Feb. 1, 1984); State v. Rowe, 5th Dist. Holmes No.
98-CA-6, 1999 WL 668573 (Aug. 3, 1999).

365 State v. Myers, 12th Dist. Preble No. 88-01-003, 1988 WL 89625 (Aug. 29,

1988).

366 State v. Humfleet, 12th Dist. Clermont Nos. CA84-04-031, CA84-05-036, 1985

WL 7728 (Sept. 9, 1985).

367 State v. McMillan, 62 Ohio App.3d 565 (9th Dist. 1989).
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about CSAAS in particular, and expert psychological
testimony in general.368 Counselor’s testimony that in
her opinion victim suffered from CSAAS to explain
child’s symptom is error. CSAAS does not diagnose or
detect abuse but assures the presence of abuse and
seeks to explain it. It is a therapeutic aid, not a truth
seeking procedure. The jury was not permitted to rely
on an improper scientific technique to bolster
uncorroborated child testimony contra to due process
and Evid.R. 702.369

(3) In arape prosecution involving a child victim, the trial court
does not err in allowing a police detective and a representative
from the county’s victim witness program to testify that in
their experience in dealing with child victims of sexual abuse
it was not unusual for children to recant their accusations of
abuse. The testimony was general and not directed to the
specific issue of the victim’s credibility. The court also held
that the trial court does not err in allowing a medical doctor
who examined the child victim to explain the term Child
Sexual Abuse Accommodation Syndrome (CSAAS). The
witness gave only a brief, general explanation of CSAAS and
did not specifically relate it to the issue of the child’s
credibility nor express her opinion as to the child’s credibility.
Moreover, the test for admission of scientific or expert
testimony is no longer a matter of whether the concept at issue
has been generally accepted in the scientific community. The
admissibility of such evidence is within the trial court’s
discretion as to whether it will assist the trier of fact. The trial
court does not err in allowing a medical doctor whose primary
practice involves adolescent and childhood gynecology to
testify that, based on her examination of the child victim in
the case, the child had been sexually abused. The doctor
explained the specific physical factors which formed the basis
of her opinion and was fully qualified to render such an
opinion. Moreover, defendant had a chance to and did
attempt to discredit the doctor’s opinion on cross-
examination. Psychologist’s assistant allowed to testify with

368 J. Meyers, THE ADVISOR, Vol.2, No.1 (1989), reprinted in NATIONAL CENTER FOR
PROSECUTION OF CHILD ABUSE UPDATE Vol.2, No.7, (July 1989); State v. Thompson (Dec.
29, 1989), Montgomery No. CA-11262.

369 State v. Davis, 64 Ohio App.3d 334 (12th Dist. 1989); State v. Shaffer, 12th Dist.
Preble No. CA88-12-023, 1989 WL 157199 (Dec. 29, 1989).
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3.

reasonable psychological certainty of opinion child was
sexually abused.370

(4) A trial court did not impermissibly allow lay witness opinion
testimony by allowing a police officer to testify that he found
no evidence of consent. Rather than rendering an opinion, the
police officer’s testimony recounted his evidence collection
and therefore did not impermissibly elevate him to an expert
on consent.37!

Social Workers

a) Social Workers can testify based upon experience, training and
knowledge of victim, as to whether or not victim had experienced
child sexual abuse.

(1) Allowed:372

(A)

(B)

©)

1991).

1987).

Children services caseworker can testify that not
unusual for lapse of time in reporting child abuse;
determining that defense counsel never challenged
witness’s qualifications as expert.373

Counselor at Human Services for 25 years presently
obtaining certification as counselor allowed to testify
as to “opinions” regarding abuse of 3 year-old to whom
she showed anatomically correct dolls and from whom
she took statements.374

“In child abuse cases experts properly qualified might
include a priest, a social worker or a teacher, any of
whom might have specialized knowledge, experience

370 State v. Hunter, 2d Dist. Montgomery No. 11853, 1991 WL 19402 (Feb. 12,

371 State v. Brown, 8th Dist. No. 98540, 2013-Ohio-1982.

372 State v. Jackson, 1st Dist. Nos. C830331, 830343, 1984 WL 6853 (April 11,
1984); State v. Humfleet, 12th Dist. Clermont Nos. CA84-04-031, CA84-05-036, 1985 WL
7728 (Sept. 9, 1985).

373 State v. Glover, 12th Dist. Clermont No. 85-12-106, 1988 WL 85899 (Aug. 15,
1988), citing State v. Garfield, 34 Ohio App.3d 300 (11th Dist. 1986).

374 State v. Quimby, 7th Dist. Columbiana No. 86-C-7, 1987 WL 15612 (Aug. 13,
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(D)

(E)

(F)

G)

(H)

ey

and training in recognizing occurrences of child
abuse.”375

“Consistent with child abuse” - 0k376, but cf., allowing
social worker to give opinion that the victim telling
truth inadmissible.377

Evid.R. 803(4) permits statements to social workers,
not just physicians - good discussion of why social
worker’s testimony falls under Evid.R.803(4).378

Proper for social worker to describe protocol and to
testify about history taken from child, but not to testify
about the findings of the medical examination.379

Counselor of Juvenile Court can testify based on 22
“sessions” and training as to her opinion that victim
was sexually abused.380

Social worker allowed to testify as to credibility of
juvenile victim not prejudicial.381

Testimony of social worker that (1) children often
recant when they are returned to their home
environment and (2) if she knew then what she knew
now she would not have returned child to home,

375 State v. Boston, 46 Ohio St.3d 108, 119 (1989).

376 State v. Garrett, 12th Dist. Clermont No. CA89-08-070, 1990 WL 98222 (July

16, 1990).

377 State v. Brown, 77th Dist. Columbiana No. 87-C-64, 1990 WL 167528 (Nov. 1,

1990).

378 Presley v. Presley, 71 Ohio App.3d 34 (8th Dist. 1990), citing State v. Barnes,
12th Dist. Clermont No. CA84-05-041, 1985 WL 7980 (April 8, 1985).

379 State v. Austin, 131 Ohio App.3d 329 (1st Dist. 1998).

380 State v. Bugh, 7th Dist. Carroll No. 594, 1991 WL 38013 (Mar. 14, 1991), citing

Boston, supra.

381 State v. Buhrts, 5th Dist. Licking No. CA-3147, 1987 WL 7160 (Feb. 23, 1987);
State v. Garfield, 34 Ohio App.3d 300 (11th Dist. 1986); but cf. State v. Cottrell, 8th Dist.
No. 51576, 1987 WL 6799 (Feb. 19, 1987) (error, but harmless error).
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(2)

@)

(K)

upheld. Also where defense attorney asks questions on
cross-examination of social worker that girls who are
not molested could possibly pick up information from
other girls, proper for State to ask on redirect that it is
possible that a person could not make up story unless
abused.382

Testimony that social worker believed victim
admissible because issue opened up by defense
questioning regarding her statement to defendant that
she always believes children.383

Where no objection, opinion from supervisor of
Children Services that child sexually abused apparently
not plain error.384

Disallowed: 385

(A)

(B)

“Our decision today should not be construed as setting
any hard and fast guidelines for determining when a
social worker is qualified to testify as an expert in the
area.”386

Social worker who has never made diagnosis on rape
trauma syndrome not an expert and not qualified to
testify that victims suffer from rape trauma
syndrome.387

382 State v. Holland, gth Dist. Lorain No. 4193, 1987 WL 18680 (Oct. 14, 1987).
383 State v. Netherland, 132 Ohio App.3d 252 (1st Dist. 1999).

384 State v. Gotham, 11th Dist. Trumbull No.96-T-5485, 1997 WL 837550 (Dec.31,

385 State v. Harris, 12th Dist. Clermont No. CA84-10-073, 1985 WL 8695 (June 17,
1985). See also, Palmer, OHIO EVIDENCE REVIEW, (Aug. 1984), at 831, criticizing rationale
of Harris under Evid. R. 702. See also Harris, discussed in State v. Grewell, 5th Dist.
Coshocton No. 87-CA-18, 1998 WL 59443 (June 1, 1988) as inconsistent with State v.
Humfleet, 12th Dist. Clermont Nos. CA84-04-031, CA84-05-036, 1985 WL 7728 (Sept. 9,

386 In re Reeder v. Reeder, 12th Dist. Madison Nos. CA84-10-034, CA85-03-0009,
1986 WL 2179 (Feb. 18, 1986).

387 State v. Whitman, 16 Ohio App.3d 246 (11th Dist. 1984); State v. Hurst, 10th
Dist. No. 98AP-1549, 2000 WL 249110 (Mar. 7, 2000).
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(C) Case manager’s testimony regarding victim’s veracity
inadmissible.388

4.  Other “Experts”:

a) The trial court must be vested with a substantial degree of discretion
in determining whether to permit expert testimony.389

b) Psychologists:

(1)  School psychologist can testify that 19 year-old victim had IQ
of 46 and mental age of 6, and that victim’s ability to appraise
nature of conduct was substantially impaired; i.e., not
ultimate issue for trier of fact and not contra to Evid. Rule
704.390

(2) Psychologist’s testimony as to credibility of identification
testimony of witness inadmissible under Evid.R. 702 absent
showing that eyewitness suffers from mental or physical
impairment.39:

(3) Fact that otherwise qualified psychologist was not licensed
when took tests of children which he testified about goes to
weight, not admissibility.392

(4) Pre-Boston court’s refusal to allow defense psychologist to
testify as to his opinion of whether victim’s allegations were

388 State v. Edwards, 123 Ohio App.3d 43 (6th Dist. 1997).

389 Weissenberger, OHIO EVIDENCE (1992), Section 702.3. But c¢f. Donald E.
Murray, Expert Testimony in Sexual Abuse Litigation, 30 FOR THE DEFENSE 14 (1988),
which contains discussions of holdings throughout the U.S. on scope of expert testifying
in child sex abuse cases. See also, Hollida Wakefield & Ralph Underwager, ACCUSATION
OF CHILD SEXUAL ABUSE 67-97 (1988), which critically examines the theories commonly
accepted by “experts.”

390 State v. Bennett, gth Dist. Lorain Nos. 4033, 4034, 1986 WL 13702 (Dec. 3,
1986).

391 State v. Buell, 22 Ohio St.3d 124 (1986) (murder case).

392 In re Webb, 64 Ohio App.3d 280 (1st Dist. 1989); State v. Adams, 4th Dist.
Washington No. 90CA5, 1991 WL 42774 (Apr. 16, 1991).

85



(5)

(6)

(7)

reliable not abuse of discretion. Seems to indicate that, if
error, harmless error, although admits court has wide
discretion.393

(A) But cf,, trial court erred in denying defense expert’s
testimony that interview used did not follow
appropriate pediatric or psychological protocol which
insure that child witnesses are not misled or caused to
lie.394

Defense psychologist may testify to appropriate protocol to
interview child witness to support position that child not
interviewed properly.395

Defendant must state with particularity that there was a
reasonable probability that a medical expert would aid his
defense of that the denial of a medical expert would result in
an unfair trial in order for an appellate court to overturn a
conviction for rape.396

Defense psychologist testimony that it was common for child
victims of sexual abuse to delay disclosure of the abuse and
that it was not common for anal penetration to result in
permanent scars was admissible in prosecution for rape, gross
sexual imposition, and felonious sexual penetration of
children. Expert testimony that bolstered victims’ credibility
was permissible, and testimony could be believed or
disbelieved by the finder of fact.397

c) Detectives and Police Officers:

(1)

In post-conviction hearing, expert testimony that detective’s
investigation was improper, that children’s memories may
have been “created” and that mass hysteria could have spread
easily through apartment complex admissible as it was

1997).

393 State v. Collins, 4th Dist. Lawrence No. 1763, 1986 WL 6044 (May 28, 1986).
394 State v. Gersin, 76 Ohio St.3d 491, 1996-Ohio-114.

395 State v. Wyckhouse, 3rd Dist. Henry No. 7-96-07, 1997 WL 282404 (May 21,

396 State v. Simmons, 9th Dist. Summit No. 24218, 2009-Ohio-1495.

397 State v. Kaufman, 7th Dist. Mahoning No. 08 MA 57, 2010-Ohio-1536.
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relevant to claims that victim’s testimony was perjured and
that defense counsel was ineffective.398

(2) Police officer’s opinion of guilt of defendant error, but in this
case harmless error in light of overwhelming evidence.399

(A) But cf., police officer may testify as expert that in his
experience working in a sex crime unit for 21 months
it’s not unusual for child to report crimes after a delay
in time.400

(B) But detective not able to testify that 90% of child
abusers were abused based on profile.40t

(3) Police detective cannot testify as to belief in child’s
reliability.402

(4) Error to allow police officer to testify regarding experience in
other cases with respect to children lying because this
improperly bolsters child’s credibility.403

(5) Error to allow a police detective to testify about kinesic
interview conducted with victim because the science of kinesic
interviewing has not established by the State based and the
detective improperly testified regarding his conclusions about
the victim’s truthfulness.404

(6) Abuse of discretion to allow taped interview between police
officer and defendant where officer opines that victim is
credible.405

398 State v. Aldridge, 120 Ohio App.3d 122 (2d Dist. 1997).

399 State v. Tucker, 10th Dist. Nos. 87AP-598, 87AP-600,1988 WL 66251 (June 23,
1988).

400 State v. Haynes, 8th Dist. No. 55538, 1989 WL 65662 (June 15, 1989).
401 State v. McMillan, 69 Ohio App.3d 36 (9th Dist. 1990).

402 State v. Whitt, 68 Ohio App.3d 752 (8th Dist.1991).

403 State v. Coffman, 130 Ohio App.3d 467 (3rd Dist. 1998).

404 In re K.S., 5th Dist. Fairfield No.13-CA-21, 2014-Ohio-188.

405 State v. Rogers, 6th Dist. Erie No. E-93-20, 1994 WL 175003 (May 6, 1994).

87



d) Parents / Guardians:

(1) Mother allowed to testify as to credibility of child where
credibility attacked per Evid.R. 608.406

(2) Trial court did not abuse its discretion in permitting mother
to give lay witness opinion testimony that she noticed very
radical changes in her three sons after defendant was arrested
for forcibly raping them, where mother testified that all three
boys lived with her, gave specific examples of what she had
noticed about their emotional condition and personality, and
her testimony was helpful to jury in determining credibility of
victims’ testimony that they had been raped by defendant.407
However, permitting victim’s mother to express her opinion
that victim was being truthful in her accusation was not
harmless beyond a reasonable doubt in prosecution for
forcible rape of a child under 13 years of age; there was no
significant medical or physical evidence to corroborate
charged offense, and victim waited three years to tell any adult
about the crime.408

(3) In THE PARENTAL ALIENATION SYNDROME AND THE
DIFFERENTIATION BETWEEN FABRICATED AND GENUINE CHILD
SEX ABUSE (1987), Dr. Richard Gardner proposed a “Sex
Abuse Legitimacy Scale” to differentiate between bona fide
and fabricated sex abuse allegations of children. The
instrument includes a series of yes/no questions with points
assigned to “yes” answers. Points are totaled for a score used
to determine whether an allegation is genuine. Gardner
acknowledges that he chose “to recommend a cut off point
[score] at a level that might indeed exonerate bona fide
perpetrators in order to protect innocents who might be
falsely considered guilty.” He did this because “it is better to
let 100 guilty men go free than to convict one innocent man”
and because “many perpetrators are so shaken and sobered by
the investigations into their sexual activities that they ‘cease
and desist’ from further molestation of children, even though
exonerated.” p.176. Despite the lack of any published research

406 State v. Nelson, 8th Dist. No. 54905, 1989 WL 4146 (Jan. 19, 1989).
407 State v. Sibert, 98 Ohio App.3d 412 (4th Dist. 1994).

408 State v. Kovac, 150 Ohio App.3d 676 (2d Dist. 2002).
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to validate this system or Gardner’s justifications, the “Scale”
has been the subject of testimony proffered by accused child
molesters on numerous occasions. According to Jon Conte,
Ph.D., editor of the Journal of Interpersonal Violence and
Violence Update, the SAL Scale is “probably the most
unscientific piece of garbage I've seen in the field in all my
time.” (ABA Journal, December 1988).

5.  Other Issues:

a)

b)
c)

DNA evidence may be relevant to assist trier of fact, rejecting Frye
test.409

False memory syndrome/recovered-repressed memory.410

“Profilist” examining crime scene, reporting, and photographing
cannot offer opinion that scene fell into patterns of criminal behavior
that he had studied and that any sexual activity which occurred there
was non-consensual.4

6. Psychological Exam of Victim/Witness:

a)

b)

Prosecutor may intend to call child to testify; may allude to mental
trauma of child.

Defense Attorney's Response:
(1) Defense attorney may move to have child examined by
psychiatrist or psychologist and have the expert testify as to
“stability” of witness, or to support incompetency of witness.

Court Response:

(1) No provision in the Revised Code authorizes the court to
require a witness to undergo a psychiatric examination to

409 State v. Pierce, 64 Ohio St.3d 490, 1992-Ohio-53; Frye v. United States, 293 F.

1013 (D.C.Cir.1923).

410 See Pamela Freyd, False Memory Syndrome Phenomenon: Weighing the

Evidence, COURT REVIEW, Spring 1995; Wendy J. Murphy, Debunking “False Memory”
Myths in Sexual Abuse Cases, TRIAL, Nov. 1997, at 54 (discussing the defensive use of
Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579, 113 S.Ct. 2786).

411 State v. Roquemore, 85 Ohio App.3d 448 (10th Dist. 1993).
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determine competency to testify.412 Crim.R. 16 does not
authorize psychological examination of victim.413

(2) Requiring victims to undergo psychiatric examination
violates the spirit of the rape shield statute, R.C. 2907.02(D)
and is an abuse of discretion in most factual situations.44

(3) Motion for psychiatric examination does not require a
hearing.415

(4) Denial of psychiatric examination to prove defendant’s theory
of “programming” not abuse of discretion.4:¢ The opinion of
an experimental psychologist is not admissible regarding the
credibility of a particular witness unless there is some special
identifiable need for the testimony such as a physical or
mental impairment which would affect the witness’s ability to
observe or recall details.47 Where victim alleges she was

412 State v. Moreland, 50 Ohio St.3d 58 (1990); State v. Moyer, 8th Dist. No. 43748,
1982 WL 5207 (Mar. 4, 1982); State v. Kingsley, 12th Dist. Warren Nos. CA83-07-046,
CA83-09-065, 1984 WL 3376 (June 29, 1984); In re Johnson, 61 Ohio App.3d 544 (8th
Dist. 1989); State v. Bunch, 62 Ohio App.3d 801 (9th Dist. 1989); State v. Showalter, 5th
Dist. Stark No. CA 9349, 1994 WL 115954 (Mar. 14, 1994); State v. Gersin, 11th Dist. Lake
No. 93-L-025, 1994 WL 652622 (Nov. 10, 1994) (appealed to Supreme Court on other
issues); State v. Ramirez, 98 Ohio App.3d 388 (3rd Dist. 1994)(psychological examination
of victims not required before sentencing). Note however that on July 1, 1998, Evid. R.
616 was amended as follows:

“(B) Sensory or mental defect
A defect of capacity, ability, or opportunity to observe, remember or relate

may be shown to impeach the witness either by examination of the witness
or by extrinsic evidence.”

413 State v. Neiderhelman, 12th Dist. Clermont No. CA94-10-081, 1995 WL 550030
(Sept. 18, 1995).

414 State v. Duff, 12th Dist. Warren No. CA84-02-013, 1984 WL 3679 (Dec. 31,
1984); State v. Stutts, gth Dist. Lorain No. 90CA004879, 1991 WL 1964 (Jan. 2, 1991).

415 State v. Tomlinson, 33 Ohio App.3d 278 (12th Dist. 1986); State v. Garrett, 8th
Dist. No. 74759, 1999 WL 685648 (Sept. 2, 1999).

416 State v. Johnson, 12th Dist. Clermont No. CA 85-12-105, 1986 WL 15289 (Dec.
31, 1986), reversed on other grounds, 36 Ohio St.3d 224 (1988).

417 State v. Broom, 40 Ohio St.3d 277 (1988)(rape/murder of 12 year-old).
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(5)

(6)

(7)

(8)

(9)

raped twice and had drug problem not enough to warrant
psychiatric examination. Defendant must overcome the
strong presumption of competency of adult witness and
demonstrate compelling need for examination. If only
purpose is to help jury determine credibility, would usurp
jury’s function.4:8

Where mental condition of child victim/witness is essential
element of crime [R.C.2907.03 sexual battery where
defendant was alleged to know that the victim’s ability to
appraise the nature of his conduct was substantially impaired]
the State may be barred from utilizing evidence of such mental
condition obtained in clinical interview with witness unless
witness voluntarily agrees to court appointed independent
exam with results made available to State and defense.419

Recommending that any female complainant, especially a girl
who accuses her father of sexually abusing her, should be
examined by a psychiatrist to determine her credibility.420

For independent medical exam of victim, defendant must
show good cause per Civ.R.35(A).42

R. C. 2945.50 permits taking deposition of victim at discretion
of court.422

No error where court refuse to appoint defendant a
psychological expert in order to evaluate whether the victim
displayed symptoms of child abuse accommodation
syndrome; such a request is an extraordinary order that
should not be granted lightly; court must consider the danger

418 State v. Yockey, 9th Dist. Wayne No. 2257, 1987 WL 16914 (Sept. 9, 1987); State
v. Craver, 2d Dist. Montgomery No. 11101, 1989 WL 43079 (Apr. 24, 1989); State v.
Bunch, 62 Ohio App.3d 801 (9th Dist. 1989).

419 State v. Zeh, 31 Ohio St.3d 99 (1987).

420 3A Wigmore, EVIDENCE, § 924a (Chadbourn rev. 1970); concurring opinion of
Justices Brown, Moyer and Holmes in State v. Boston, 46 Ohio St.3d 108 (1989) at 130 -

131.

421 State v. Craver, 2d Dist. Montgomery No. 11101, 1989 WL 43079 (Apr. 24,
1989); State v. White, 9th Dist. Lorain No. 96CA006501, 1997 WL 177678 (April 9, 1997).

422 State v. Daniel, 97 Ohio App.3d 548 (10th Dist. 1994).
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that defendants might request psychiatric evaluations solely
to harass the victim and violate the spirit of the rape shield
law; here, the prosecution’s experts did not testify that the
victim exhibited the symptoms of child abuse accommodation
syndrome and the defendant could have shown the victim was
fabricating her story by other means, such as cross-
examination.423

7. Appointment of Defense Expert Witness:

a) Due process by the state, as guaranteed by the Fourteenth Amendment
to the United States Constitution and Section 16, Article I of the Ohio
Constitution require an indigent criminal defendant be provided funds
to obtain expert assistance at state expense only where the trial court
finds, in the exercise of sound discretion, that defendant has made a
particularized showing

(1) of a reasonable probability that the requested expert would
aid in his defense, and;

(2) that denial of the requested expert assistance would result in
an unfair trial.424

An indigent defendant who seeks state funded assistance bears the
burden of establishing reasonable necessity for such assistance.425

b) Burden is upon defendant to show particularized need for expert
assistance, i.e., for court to approve expert in indigent case. 426
Appointment of expert witness for indigent lies within discretion of

423 State v. Garrett, 8th Dist. No. 74759, 1999 WL 685648 (Sept. 2, 1999).

424 State v. Mason, 82 Ohio St.3d 144, 1998-Ohio-370; State v. Wright, 7th Dist.
Columbiana No. 97 CO 35, 2