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Fourth Amendment right 
against unlawful 

searches and seizures 

Validity of stop Consensual and other 
encounters 

Validity of method to obtain test 

Statutory prerequisites for  
implied consent or warrant test 

2-hour limit to request consent 

3-hour limit to obtain test sample 

Only qualified person may 
obtain blood sample 

ODH limitations upon 
breath testing 

Fifth Amendment right 
against self-
incrimination 

Sixth Amendment  
right to counsel 

20-minute  
observation period 

Approved instrument and 
done by qualified personnel 

Tests must comply with  
ODH regulations 

Only “substantial 
compliance” is required 

Unless defendant  
shows prejudice 

Noninvestigatory Investigatory 

Must have probable 
cause to arrest under 

totality of facts and 
circumstances 

Arrest has occurred  
where reasonable person 
would have understood 
himself to be in custody 

Search of person, 
vehicle, residence 

Field Sobriety  
tests per  
NHTSA 

Nontestimonial 
evidence 

Testimonial 
evidence 

Excluded if 
obtained by 

improper custodial 
interrogation 

Right is implicated 
where a reasonable 
person would have 

understood himself to  
be in custody 

If custodial, then 
Miranda is invoked 

Does not apply to 
nonresponsive 

statements or those 
initiated by accused 

If warrantless must fit 
into a recognized 

exception to warrant 
requirement 

Applies to critical stage 
of proceedings 

Does not apply to 
investigative detention 

Does not apply in 
deciding whether to  
take chemical test 

Reasonable, articulable 
suspicion to extend the scope  
or duration of the encounter 


